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Yes, %\here is he, the champion and the child 
Of all that’s great or little, wise or wild. 

Whose game was empires and whose stakes were thrones, 
Whose table earth, whose dice were human bones ? 
Behold the grand result, lh yon lone isle, 

And, as thy nature urges, weep or smile 


Byron 




PREFACE 


S IR HUDSON LOWE left behind him a very large 
collection of papers relating to his public career. 
Twenty-two volumes have found their way into the 
Bibhoth&que Nationale, Pans. One hundred and 
thirty-five rest m the British Museum. Of these, ninety 
deal with the St. Helena Governorship. They contain 
Lowe’s correspondence with Lord Bathurst ; with the 
Naval Commanders and other high officials m England, 
St. Helena, the Cape of Good Hope, and elsewhere ; with 
the Foreign Commissioners at St. Helena ; and with Napoleon 
and his followers ; the official orders and proclamations ; 
the reports of officers, military and civil ; a large number of 
letters exchanged between the various officials ; and the 
accounts, lists, pay-sheets, and other official documents. 
The collection contains documents unfavourable to Sir 
Hudson Lowe, and many which are of no permanent interest. 

This immense mass of first-hand evidence was made the 
basis for Forsyth’s defence of Lowe, pubhshed in 1853. In 
addition there are at the Record Office twenty - nine 
volumes of reports and other official documents bearing 
upon Napoleon’s detention at St. Helena. 

When' Forsyth J wrote, very little contemporary evidence 
had been published The works of O’Meara, Las Cases, 
Antommarchi, and Montholon, though based upon diaries, 
were issued after the death of Napoleon, and bear clear 
evidence of having been prepared with a definite object. We 
have to turn to them for information as to what went on in 
the interior of Long wood, but on all controversial subjects 
they are tainted with deliberate misrepresentation and 
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falsehood. Apart from that disfigurement, such -worked up 
material cannot compare in authority with the contemporary 
records. Even honest reminiscences, such as those of 
Mrs Abell, surgeon Henry, chaplain Vernon, the Countess 
of Montholon, and others, which were written after a lapse 
of time, have to be read with discrimination 
Forsyth had to rely upon the Lowe manuscripts for most 
of Ills facts Since his day, a quantity of valuable original 
matter has become available. Extracts from the reports of 
the Foreign Commissioners to their Courts have been 
published , and we have had the diary of Lady Malcolm, 
the private journal of General Gourgaud, and the letters 
exchanged between Count and Countess Montholon and a 
number of letters from British officers have appeared in 
various magazines All this is strictly contemporary 
evidence, taking rank with the documents in the British 
Museum and Record Office. It is upon these original sources 
that the story must be based. 

A personal acquaintance with the island of St. Helena, 
and in particular with the house in which Napoleon lived 
and the grounds in its neighbourhood, is very important 
for a proper understanding of the Napoleonic detention. 
Accompanied by Mr Graham Balfour, the author of the 
‘ Life of R. L Stevenson I have spent five weeks in 
the house that was built for General Bertrand and hi % 
family, at Longwood, m 1810 It stands within 118 yards 
of Napoleon s house, according to our measurement of the 
distance with a tape. Napoleon b house is now only ha l f 
its former size the gardens have disappeared the wood 
has been cleared away there is no camp of red-coated 
soldiers in the distance. But, m other respects, the scene 
has not changed, and the five weeks at Longwood have 
proved of immense value to me, clearing away difficulties 
and giving a familiarity with the conditions, upon which 
alone a confident judgment can be founded 

I have to thank Monsieur Roger, the French Consul who 
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is in charge of Longwood House and the Tomb, for the plan of 
New Longwood; the Hon. W. J. Arnold, Colonial Surgeon 
at St. Helena, for information about the climate, and our 
host Mr. James Deason, who with Ins brother, Mr. Fred 
Deason, farms the Longwood estate, for ready advice and 
assistance at all times. 

The Earl of Bathurst has lent me, for reproduction, the 
contemporary water-colour of Longwood House, by Basil 
Jackson, which is m his possession. 

The late Earl of Crawford gave me permission to examine, 
at my leisure, his large collection of Napoleonic manuscripts. 
The present Earl of Crawford has kindly allowed me to 
reproduce the pencilled note, made by Dr. Arnott, announc- 
ing the death of Napoleon. 

The bulk of the illustrations have been furnished, by 
Mr. A. M. Broadley from his well-known collection, which is 
especially rich m prints and caricatures. Mr. Broadley has 
also placed at my disposal his manuscripts and his remark- 
able hbrary of works dealmg with the St. Helena captivity. 

Dr. J. F. Silk has been most kind m permitting me to 
make use of some of the prints m his large collection. 

I have to thank Mr. Graham Balfour for the excellent 
photographs, which were taken by him on the occasion of 
our visit, m February, 1914. Mr. Balfour has also drawn for 
this book the plan of Bertrand’s house, the'first yet pubhshed. 
Eds criticisms and suggestions, made on the spot, have been 
of the greatest service to me. 

Dr. Arnold Chaplin has given me the benefit of his pio- 
v fessional advice, and he has read the proofs ; but he is not 
to be regarded as responsible for, or as endorsing, anything 
m this book. Dr Chaplin’s study of, the manuscripts in the 
British Museum and Record Office, and his researches mto 
the careers of the various personages who stood on the 
St Helena stage, have made him an exceptional authority, 
and I am most grateful to him for the generous manner in 
which he has placed his knowledge at my disposal. By 
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ingenious and painstaking enquiries Dr Arnold Chaplin has 
discovered a number of portraits of St Helena celebrities 
He has kindly given me leave to reproduce some of them 
from his indispensable vadc-mccum, “ A St Helena Who s 
Who,’ 1914 The portraits of Dr Wilks and Hr Baxter 
vrerc provided by Dr J F Silk, the great nephew of Dr 
Baxter , that of Sir Thomas Rcadc came from Mr Alleyn 
Readc , of Major Gorrequer from Mr G de Gorrequer 
Griffith of Captain Ross from his godson Admiral F R- 
Roardman, c.n , of William Balcombe from his grand 
daughter Mrs Emmcrton , of Admiral Plompin from his 
nephew Mr Orbell W Oakes of Dr Shortt from his grand 
son Major A. G Shortt of Dr Burton from his grand 
daughter Mrs. Agg of Dr Arnott from his niece Mrs 
Amott Colhngton Dr Chaplin has also furnished me with 
the coloured frontispiece to the second volume, from a 
picture m his possession 

Mr G L de St, M. Watson, the first writer since Forsyth 
to undertake a serious e xam i na tion of the Lowe manuscripts 
— a laborious task — has helped me m various ways I have 
also to thank Major Smyth, u.v o for assistance with regard 
to the 20th Regiment, now the Lancashire Fusiliers 

References to the Lowe manuscripts are given under the 
heading BAL (British Museum) 

The precursor of this work, Napoleon in Exile Elba, 
was published on the 81st March, 1914 one hundred years 
after the event with which it commenced the entry of the 
Alli es mto Pans on the 81st March 1814 These volumes re 
like manner are published on the 1st March, 1915 the 
centenary of the opening point, the landing of Napoleon 
near Cannes, on the 1st March, 1816 

NORWOOD YOUNG 


1 * March 1615 
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NAPOLEON 

IN EXILE: ST. HELENA 


CHAPTER I 

THE OUTLAW 

O N the 1st March, 1815, just a hundred years ago, 
Napoleon returned from his exile at Elba, and 
placed his foot once more on the soil of France. 
He had brought with him from his island kingdom 
600 men of the Old Guard, 100 Pohsh Lancers, and 300 
Corsicans ; 1000 soldiers m all, besides his suite of civilians. 
They were encamped on the beach near Cannes With this 
^ force Napoleon was makmg war upon the Government of 
Louis XVIII 

At midnight the march to Pans commenced The route 
was across the mountains to Grenoble By 8 pm. of the 
2nd March, m twenty hours, thirty-one miles of hilly 
country had been covered A httle further, at Castellane, 
Cambronne, who marched at the head of a small advance 
guard, demanded from the sub-prefeet, m the name of “ the 
Emperor,” five thousand rations of bread, meat, and wine, 
with mules and carts. These supplies were, after some 
hesitation, given. The adventurers marched on, reached 
Digue m the afternoon of the 4th, and Cambronne obtained 
command of the important bridge over the river Durance 
at Sisteron, at 1 a.m. of the 5th. The force sent from 
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18 NAPOLEON IN EXILE ST HELENA 

Marseilles by Mass&ia to seize the bridge, arrived two days 
late 

Napoleon arrived at Sistcron before noon on the 5th He 
was well received He rested the night at Gap The in 
habitants welcomed him there with enthusiasm* The 
people of Dauphin 6 were with him. It was in Dauphin 6 that 
^the Revolution had commenced, and it was as a support 
against Royalty and Privilege, as a Jacobin, that Napoleon 
was now being welcomed. 

On the Gth he rested at Corps, one march from Grenoble 
On the 7th he went forward in a carnage, in the midst of 
his Guard, followed by the Corsicans, towards Grenoble 
a crowd of fifteen hundred persons accompanied him, crying 
“ Vxve VEmpcrcur 1 * Grenoble was the head quarters of 
a military division commanded by General March and, who 
had already been warned of the approach of Napoleon, 
He sent out the fith Regiment of the line to stop the odven 
turer Napoleon walked straight up to the soldiers at the 
head of his Old Guard, A captain cned out, * There he is 
Fire I but no shot followed. Napoleon stepped forward. 

1 Soldiers of the 6th of the line, he said m a steady, firm 
voice, “ I am your Emperor You recognize me. Then 
advancing a pace or two farther, he opened his overcoat, and 
Baid, x If there is among you a soldier who wants to kill his 
Emperor here I am. This appeal, with the busbies of the 
famous Guard in the background, was overpowering Cnes 
of Vxve VEmpereur ! rent the air and the soldiers 
crowded round their old leader This was the only critical 
moment in the inarch upon Pans. The plebs had been with 
Napoleon from the first, and now he was assured of the 
army La B6doyfere brought out from the town the 7th 
Regiment, to welcome Napoleon who entered Grenoble m 
the evening without opposition. He said afterwards, at 
n St. Helena, ‘ Before reaching Grenoble I was an adventurer , 
arrived there I was a Prince. 

His progress thenceforth was triumphant, escorted at 
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every step by crowds of peasants, and joined by every regi- 
ment that was met. At Lyon, reached on the 10th, he was 
received with acclamation There he was once more the 
Emperor. 

At Lyon the Emperor issued a number of decrees. He 
abohshed the old nobility and all feudal titles, disbanded the 
Swiss regiments and the Maison du Roi — the military 
guard of Louis XVIII — and banished all the hnigrte who 
had returned to France under the Bourbon rule ; he 
abohshed the Chamber of Peers, dissolved the Chamber of 
Deputies, and convoked the electoral colleges of the Empire 
at an Extraordinary Assembly to be called the Champ de 
mai These measures, which seemed to presage a return to 
the Revolution, responded to the cries that had met him 
everywhere on the route ; mingled with “ Vive VEmpereur ! ” 
were 11 A has les preties 1 A has les nobles' Mort aux 
^Boyalistes ' A VSchafaud les Bouihons ! 5,1 Napoleon was 
returning to France as a Jacobin general, as Robespierre on 
horseback. 

He went on from Lyon, on the 13th, at the head of fourteen 
thousand men. Ney was sent by Louis XVIII to oppose him. 
Ney promised that he would bring back Napoleon m an iron 
cage, but his troops would not obey him, and, as he com- 
plained, he “ could not stop the ocean with his hands.” 
He was powerless to resist, and went over to the conqueror. 

Louis XVIII left the Tuileries m the mght of the 19th-20th 
March. Napoleon entered the rooms he had vacated, m th,e 
evenmg of the 20th. When his carnage drove up he was 
received with roars of cheers ; he was carried on the shoulders 
of his enthusiastic friends up the grand staircase 

It was a triumph without parallel in history The danger 
of the enterpnse was not as great as might be imagined. 
It was notorious that both the peasants and the soldiers were 
prepared to revolt against the reactionary Government of 
Louis XVIII Napoleon knew that his return would be wel- 
1 Houssaye, "1815 Le retour de Pile d’Elbe,” p. 268 
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corned by a large port of the nation. For all that, the 
achievement was of a dazzling nature It raised the prestige 
of Napoleon to the high clouds, in which only the gods can 
live. It forced upon Europe a relentless war against the power 
of a threatening giant. It made a remote island, outside the 
world of affairs, the only possible final resting place for a 
man whose mere appearance had been enough to create 
a European convulsion. 

On the 20th March, 1815, the day of his triumphant re- 
turn, the counterblast of the Powers reached him. On the 18th 
March the eight chief Powers issued at Vienna a manifesto, 
which said “ The Powers declare that by breaking the 
convention which had established him at the island of Elba, 
Napoleon Bonaparte has destroyed the sole legal title to 
which his existence was attached, that by reappearing in 
France he has placed himself outside the pale of civil and 
social relations, and that, as the enemy and disturber of the 
peace of the world he has delivered himself to public jus- 
tice. Napoleon was declared by all Europe, outside France, 
an outlaw 

Even in France he found his position uncomfortable. He 
had raised expectations of a democratic government which 
he had no intention of establishing To make a show of 
meeting public wishes, be issued the Acte additionel, a 
slight amendment, m a popular direction of the Constitu 
taon of the Empire. It met with universal disapproval* going 
too far for some, and not far enough for others, Napoleon 
found a very different spirit in France from that to which he 
had been accustomed, while he himself was constitutionally 
incapable of being anything but what he had always been — 
a despot. He said, with contempt, that the Bourbons had 
learned nothing and forgotten nothing To no man did the 
criticism apply with more justice than to himself He laughed 
at Louis XV ILL for issuing ordinances as in the twenty 
second year of his reign, but the Acte additionel was an 
assumption that the Empire also had not been interrupted. 
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He expressed one day to Count Mold his fear that the 
Republican party would prevail, spoke of scenes he had 
witnessed m the Revolution, with disgust and emotion, and 
acknowledged that had he foreseen how much compliance 
with the democratic part3 r was necessary, he would never 
have left the island of Elba. 1 Lueien and Fouchd urged him 
to abdicate, but he v as not the man to do so, before Waterloo. 

All Europe was arming against lnm. On the 25th March, 
England, Austria, Prussia, and Russia entered into a treaty 
of alliance, each party undertaking to keep m the field a 
force never less than 150,000 men, “ until it shall have been 
made absolutely impossible for Bonaparte to excite troubles, 
to renew his attempts to seize the supreme power m France 
and menace the safety of Europe ” This treaty was the 
necessary sequel to the European denunciation of Napoleon 
as an outlaw, on the 13th March. It meant that Europe 
would not tolerate any longer the interference of Napoleon 
m public affairs. The exasperation against him of the 
monarchs and their nations was such that there was no hope 
for him. Europe had risen, when prostrate under his foot, 
and had swept him away in 1812-14. The issue of the coming 
conflict could not be doubtful. Napoleon and France were 
not now, and never had been, strong enough to stand against 
united Europe. 

The Emperor of the French sent letter after letter to his 
wife at Vienna, saying that he expected her m Paris, but no 
answer came. His kinship with kings was repudiated. As 
the lonely man strode up and down the deserted apartments 
of his Palace, feelmg insecure and uncomfortable at home, 
and watching the approach of certain defeat from abroad, he 
passed through a terrible experience of moody despair. It 
was observed that he had not the former incisive energy. 
He admitted afterwards that he had lost much of his con- 
fidence. The failures of the past, the hopeless outlook for 
the future, had gone far to crush his spirit. 

1 Lord Holland’s “ Foreign Reminiscences," p. 303 
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The danger from without afforded a respite from the trouble 
at home. France gave him every support in his effort to beat 
bach the invaders, but the task was too great, Fouch6 said 
that Napoleon would win a battle, perhaps two battles, and 
then be completely overthrown. He won the battle of Ligny, 
and was overwhelmed at Waterloo 

Returning at once to Pans he found that his services were 
no longer required. He was not wanted either as soldier or 
civilian He could not protect France from invasion, he was 
incapable of giving the French citizens a reasonable amount 
of liberty He was dismissed He was forced, by threats of 
deposition, to abdicate, on the 22nd June, 1815, leaving the 
succession to the Empire to his infant son Napoleon II was 
proclaimed Emperor but in a few days the Allies approached 
Pans, bnnging back Louis XVIIL 

France had given Napoleon a chance of recovery dunng 
the Hundred Days. He had failed m every direction. His 
career was ended, finally and irretrievably Napoleon after 
Waterloo was a spent force. A return from St. Helena, in 
the Elba manner would have come to a speedy conclusion 
in disaster He was no longer a man to be feared. It was 
said that if his cocked hot had been washed up on the shore, 
all Europe would have flown to arms The Napoleonic sym 
bol still appealed to the imagination , the cocked hat might 
still be reverenced — but not the head which it had contained. 
The reputation of Napoleon, the glamour of his marvellous 
career was now greater than ever the power of the man 
was broken, even in France, beyond repair 



CHAPTER II 


FLIGHT 

W HEN, before the advancing Prussians, the 
Provisional Government m Pans asked for an 
armistice, Blucher replied that he would con- 
sider it if Napoleon were delivered over to 
him, dead or alive. Wellington remonstrated. He wrote 
to Sir Charles Stuart, on the 28th June, 1815 : “ The 

Parisians think the Jacobins will give him over to me, 
believing that I will save his life. Blucher writes to kill him : 
but I have told him that I shall remonstrate, and shall 
insist on his being disposed of by common accord. I have 
likewise said that, as a private friend, I advised him to have 
nothing to do with so foul a transaction — that he and I had 
acted too distinguished parts m these transactions to become 
executioners — and that I was determined that if the Sovereigns 
wished to put him to death, they should appoint an execu- 
tioner, who should not be me.” 1 

Gneisenau expressed the Prussian feeling when he declared 
that the Duke’s pretence of humanity was a cloak for his 
desire to keep alive the man whose career had extended 
the power of England. The English soldier’s intercession 
on behalf of his defeated enemy earned for him, and his 
nation, the charge of treachery to Europe. 

Napoleon was under no illusion as to the dangers which 
surrounded him on the Continent of Europe. On the evemng 
of the 21st June, the day of his return from Waterloo, when 
he had not yet abdicated, he was dining with Hortense at the 

A 

1 Castlereagh’s Letters, 3rd senes, vol u, p 386 
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that Napoleon would win a battle, perhaps two battles and 
then be completely overthrown. He won the battle of Ligny, 
and was overwhelmed at Waterloo 

Returning at once to Pans ho found that his services were 
no longer required. He was not wanted either as soldier or 
civilian. He could not protect France from invasion, he was 
incapable of giving the French citizens a reasonable amount 
of liberty He was dismissed. He was forced, by threats of 
deposition to abdicate, on the 22nd June, 1815, leaving the 
succession to the Empire to his infant son Napoleon II was 
proclaimed Emperor, but in a few days the Allies approached 
Pans, bnnging back Louis XYHT 

France had given Napoleon a chance of recovery during 
the Hundred Days He had failed m every direction. His 
career was ended finally and irretrievably Napoleon after 
Waterloo was a spent force. A return from St Helena, in 
the Elba manner would have come to a speedy conclusion 
in disaster He was no longer a man to be feared It was 
said that if his cocked hat had been washed up on the shore, 
all Europe would have flown to arms. The Napoleonic sym 
bol still appealed to the imagination the cocked hat might 
still be reverenced — -but not the head which it had contained. 
The reputation of Napoleon, the glamour of his marvellous 
career was now greater than ever the power of the man 
was broken, even in France, beyond repair 
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ex-Kmg of Corsica, and Horace Walpole. Theodore had 
taken refuge m England, but had been imprisoned for debt, 
and Walpole had raised a subscription for linn. Napoleon 
makes Theodore exclaim : “ Unjust men 1 I tried to con- 
tribute to the happiness of a nation. I succeeded for a time, 
and you admired me. Fortune lias changed. I am m a 
dungeon, and you despise me.” To this Walpole replies : 
“ You suffer and are unhappy. These are two reasons for 
claiming the sympnthy of an Englishman. Emerge then 
from your prison and accept a pension of £3000 a year.” 

In 17S9, a year later, Napoleon was writing a story about 
an Englishman wrecked on the island of Gorgona, whom he 
described as ” one of those virtuous Englishmen who still 
protect our fugitive citizens.” The belief that he would be 
received well in England — though lie was an enemy, while 
Paoli and Theodore had been allies — Mas thus derived from 
feelings which had been among the dominant passions of 
his youth. 

As a fallen man m 1814, and again m 1815, he feared 
assassination, wherever he might be — except among the 
English. After the abdication at Fontainebleau m 1814 he 
endeavoured to obtain through Lord Cnstlercagh, “ an 
asylum ” m England, where he would have “ security,” that 
is to say, a refuge from assassination. He insisted on being 
taken from France to Elba on an English ship, the Un- 
daunted , and remarked when he got on board that he then 
for the first time felt safe . 1 At Elba he continued to speak 
of taking refuge m England, discussing the point on various 
occasions with Campbell, the British Commissioner, with 
Roller, the Russian, and with his own followers . 2 When he 
was landing at Elba, he desired that boats with marines 
from the Undaunted should keep close to his barge ; on shore 
he asked for a guard, m his own Kingdom, of fifty British 


1 In our own day the Cvar Alexander II used to declare that he never 
felt quite secure from danger except on a British man-of-war 

* See "Napoleon m Exile at Elba,” pp 48, 49, 60, 79, 84, 107, 136, 141, 
262, 287 



24 NAPOLEON IN EXILE ST HELENA" 

Elys^e His stepdaughter urged him to write to tljc Emperor 
Francis, or to the Czar “ Never, he replied, with emphasis, 
“ Never will I write to my father in law I have too much to 
complain of m his having kept away from me my wife and 
my son. It is too cruel Alexander is like other men , if I 
am brought to a pass of that kind I should prefer to address 
myself to a people, to England, 1 He appeared, subse- 
quently to have abandoned the project, at the instance of 
Hortens e, Bassano, Flahaut and others who spoke of its 
dangers, and he then talked of going to the United States , 
but the plan of throwing himself on British clemency had 
been far too long in his mind to be dropped because Hortense 
wept, and others had misgivings 
Napoleon had from early childhood been reared in an 
atmosphere of hatred Of France and Genoa, and admiration 
of England. Genoa sold Corsica to France in 1704 and the 
new owner after a strenuous resistance on the part of the 
great Corsican patriot, Pasquale Paoh conquered the little 
island m 1708 Paoh retired to England where he obtained 
from the British Government a pension of £2000 a year 
v Napoleon was born m 1709 at a tune when Corsican patriots 
were looking to England for protection against their French 
oppressors England was like Corsica, an island detached 
from the nations of the Continent, and France was her 
hereditary enemy Napoleon s short stature, and his activity 
seemed to fit him for a life at sea. He was destined for a 
naval career and his boyish thoughts turned often to the 
nation whose navy was the pattern for all imitators His 
s - foster brother, Ignano Han with whom he spent mpeh of 
his time on the beach at Ajaccio with an occasional outing 
m a boat, joined the English Navy and fought against France. 
Admiration of England, and especially of the English Navy 
was bred in Napoleon from his earliest years, and re m ained 
with him throughout his great career At the age of eighteen 
he wrote out an imaginary correspondence between Theodore, 

1 Hotanje, * 1815 ° p. 40. 
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ex-King of Corsica, and Horace Walpole. Theodore had 
taken refuge m England, but had been imprisoned for debt, 
and Walpole had raised a subscription for him. Napoleon 
makes Theodore exclaim : “ Unjust men ! I tried to con- 
tribute to the happiness of a nation. I succeeded for a time, 
and you admired me. Fortune has changed. I am m a 
dungeon, and you despise me.” To this Walpole replies : 
“ You suffer and are unhappy. These are two reasons for 
claiming the sympathy of an Englishman. Emerge then 
from your prison and accept a pension of £3000 a year.” 

In 1789, a year later, Napoleon was writing a story about 
an Englishman wrecked on the island of Gorgona, whom he 
described as “ one of those virtuous Enghshmen who still 
protect our fugitive citizens.” The belief that he would be 
received well m England — though he was an enemy, while 
Paoli and Theodore had been allies — was thus derived from 
feelings which had been among the dominant passions of 
his youth. 

As a fallen man m 1814, and agam m 1815, he feared 
assassination, wherever he might be — except among the 
English. After the abdication at Fontainebleau m 1814 he 
endeavoured to obtain through Lord Castlereagh, “ an 
asylum ” m England, where he would have “ security,” that 
is to say, a refuge from assassmation. He msisted on being 
taken from France to Elba on an Enghsh ship, the Un- 
daunted, and remarked when' he got on board that he then 
for the first time felt safe. 1 At Elba he continued to speak 
of taking refuge m England, discussmg the point on various 
occasions with Campbell, the British Commissioner, with 
Koller, the Russian, and with his own followers. 2 When he 
was landing at Elba, he desired that boats with marines 
from the Undaunted should keep close to his barge ; on shore 
he asked for a guard, m his own Kingdom, of fifty British 


1 In our own day the Czar Alexander II used to declare that he never 
felt quite secure from danger except on a British man-of-war 

s See “ Napoleon in Exile at Elba,” pp 48, 49, 60, 79, 84, 107, 136, 141, 
262, 287 
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LECTURE I 


INTRODUCTION 


The Land Tenures of Lower Bengal formed the sub- 
ject of the Tagore Law Lectures for the year 1874-75 
The present course of lectures on the Land Law of 
Bengal will cover much the same ground, and I have the 
advantage of having the learned lectures on Land 
Tenures to help and guide me But the subject is one 
of great importance, and high authorities have said that it 
is incapable of satisfactory treatment Besides, oriental 
scholars, both in India and Europe, have, since the 
year 1875, succeeded in discovering by their indefa- 
tigable labours many of the juridical ideas about rights 
in land that prevailed in ancient India The texts of our 
sages and the various commentaries thereon have, almost 
all of them, been now published and translated into 
English The large mass of information collected by the 
Rent Commission resulted in the enactment of the Bengal 
Tenancy Act of 1885, which has materially altered the 
law of Landlord and Tenant in many of the districts 
in the Lower Provinces of Bengal Add to all this, the 
judge-made laws and the expositions of codified and 
customary laws that we find in the twenty-one volumes 
of the Indian Law Reports published since the learned 
lectures on Land Tenures were delivered 
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Following the usual practice I must begin these lec 
tures by saying a few words about the ancient notion in 
India as to the origin of property in land - a notion which 
is tot quite archaic, as it is still prevalent amongst the 
people wherever Mahomedan or British influence has not 
been much felt A field" says Mann, 1 * is his who 
clears it of jungle game is his who has first pierced it ' 
The later Roman jurists held the same opinion as 
regards the origin of property in land Modern jurists 
hive by the adoption of the historical method of investi 
gation come to the conclusion that this notion about 
proprietary right in land is without foundatiorf But 
the illustration given in the Digest* is curiously the 
same as that given in Manu ‘ Wild beasts birds fish 
and all animals which live either in the sea the air or 
on the. earth so soon as they are taken by any one 5m 
mediately become bv the law of nations the prbperty of 
the captor for natural reason gives to the first occupant 
thatjvhich had no prevtou? owner '*• 

The £reat Prophet of Arabia said *Whoevfer culh 
vate* waste lands does thereby acqture property m them 
The Mahomedan jonsts differ in their interpretations of 
this text of the Koran According to Abu Hanebfa the 
mere cultivation of waste land is not enough to create a 
real right in the cultivator the permission of the chief 
tS necessary for the acquisition of proprietary 1 right But 
hiS diAciples Vbu Yusoof and Mabammed bofh of tvborri 
were judges under the celebrated Caliph Hanm-oi Rashid 
thdlritiin that no permission of the chief is necessary to 
niaice the cultlVatdr the proprietor They say that waste 
Idhds lire 1 a sort of common good* hnd become the 
property of the cultivator in virtue of His being the first 
possessor,. In the *Amb manner as tn the chse of seising 


1 wngljg %ernny TpysrfmAH —>1*00 ch*p tx* 44 
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game or gathering fire wood Hl It may be said that the 
Mahomedan Jurists who were familiar with the writings 
of the Roman Juris-consults, the Digest and the 
Pandects, borrowed this notion of proprietary right in 
land from the Eastern Empire and accepted the theory 
without much consideration The words of the Prophet, 
however, are significant, as we have no reason to believe 
that he himself had access to the theoretical doctrines 
that prevailed in later days in the Eastern Empire 

Blackstone’s theory is well-known and does not re- Blackstone 
quire repetition It is only an amplification of what the 
ancient lawyers accepted as the origin of the idea of 
proprietary right 

Sir Henry Maine, in his well known work on Ancient Sir Henry 
Law, has discussed at length this theory of the origin Maine 
of proprietary right, and he comes to the conclusion 
that though “ this theory, in one form or another, is 
acquiesced in by the great majority of speculative jurists, 
the application of the principle of occupancy to land 
dates from the period when the jus gentium w as be- 
coming the code of nature, and that it is the result of 
a generalization effected by the Juris-consults of the 
golden age ” z 

The great German jurist, Von Savigny, has dwelt at Savigny 
length upon the Roman theories about possession and 
prehension and the rights acquired thereunder, and 
it is stated that he was of opinion that property arose 
from “ adverse possession ripened by prescription ” But 
it does not appear that he agreed in the view of the 
Roman lawyers 

It is unnecessary to enter here Into the debatable 
ground as to the origin of property in land, and, 
for myself, I would feel extremely diffident in express- 
ing any opinion on a point on which great authorities 


1 Hamilton’s Hedaya -Book XLV 3 

2 Maine’s Ancient Law, Chap VIII, pp 246 — 247 
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have not agreed It is enough for me to say that the 
juristical conceptions of the Indian sages, \>ho lived 
and thought at a time when Rome was m its infancy 
were identical with the notions accepted in other coun 
tries in later times This notion about the origin of pro- 
prietary right m land was firmly established in India 
The great Indian poet B harav i says — 

) wtur qftmi — 

| wrftf nVJI^ tto % I 1 

“ To whom do wild animals belong ? They are his who 
first pierces them * It should be remembered that the 
Indian sages and lawgivers seldom made any distinction 
between movable and immovable property Our Aryan 
fathers whether the theory of migration from Central 
Asia ia believed or not had in Aryjavarta a vast quantity 
of land uncultivated and not unlikely covered with virgin 
forest. They werefond of agriculture and called themselves 
tillers ( n to till), in contradistinction to the barbarians 
inhabiting the forests and hill tracts around, who lived 
uptm the precarious fruits of hunting and the still more 
precarious natural products of the earth Premium was ne 
cessanly given to agriculture and he who took possession 
of land cleared it and tilled it, was the person entitled to 
hold it on unmolested 

But notions about proprietary right could hardly find 
place amongst people in the earlier stages of civilua 
tion They are due to juridical refinement The great 
Indian sages did not turn their attention to the theory 
they took a practical view of proprietary right. Earth 
according to them wss common property just as air or 
Water — a nght to portions of it accrued from occupancy 
The rig ht was not to the soil but to the usufr uct They 
jtnade no distinction in principle between res nulltus and 
[yes co»tmunes Jaimim s aphorism which according to 


Ktatadnaywn Canto \t\ 13. 
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European authorities, was composed many centuries 
before Christ, is— "Earth cannot be given away as it is 
common to all ” x Savara discussing the question of Savara 
the right of the king to give away his kingdom in the 
sacrifice (Yajna) known as Viswajit, and commenting on 
the aphorism says — “ Earth is the common property of 
all human beings , though there may be occupiers of par- 
ticular portions of it, none can be the owner of the 
whole earth ” I 2 Sayana also commenting on this aphorism Sayanas 
says — " The soil is the common property of all and they commentar i r 
through their own efforts enjoy the fruits thereof There- 
fore it follows that though pieces of land belonging 
to particular individuals may be given away, the 
earth cannot be given away (even by the king) ” 3 
To Roman Jurists " things capable, by appropria- 
tion, of becoming the objects of private property, but 
originally belonging to none, would be res nulhus, 
and what belonged to no one would become the pro- 
perty of the first one that takes possession of it ” 4 The 
Indian idea would seem to indicate that land was com 
munal property Sir Henry Maine and lunsts of his 
school are also of opinion that in India la nd was 
considered to be communal property /v’e.r co?nmunes ) 
according to Roman Law, included property belonging 


1 "it wffr JToqftfarecSTTct” i 
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exclusively to the public in which no private right could 
be created, as the seashore or the right of fishing in 
the sea. On the other hand occupation might create 
right in communal property and bv continual occupation 
even underground rights might be acquired by the 
occupier 1 

Among9t the non Aryap j~aces in In dia, who are 
thought to be the aboriginal inhabitants the idea stil l 
clings that kings are only eutitled to ren t — land whether 
cultivated or waste belong* to the people The 
Mundas of Chotanagpur who claim as a nation to be 
the first occupiers of the sqi! are so strong in their 
opinion that they have contested m courts of law the 
ngbt of the Rajas (the Nag family) to let out on lease 
the forests which afford timber The Mundas think 
that they have exclusive right to the timber which grows 
in the primeval forests of the hill tracts and the king 
or xemindar is only entitled to levy tax 

From the tenor of deeds of undoubted antiquity, 
of sales and alienations of estate* to be found in the 
Mackenzie Collections and from the traces of indivi 
dual proprietary right discovered in Canara Tanjore 
and other parts of the country in which the Mussulman 
Government was never or only partially establish 
ed there is every reason to conclude that this right of 
the subject to the ownership of land was universa lly 
recognised by ancient Tlindu kin gs * Private property 
in land teems to have been recognised as a sacred 
right which even the hand of despotism would rarely 
violate 

The right according to Hindu lan of the first person 

I who make* beneficial use of the soil, was rccog 
nised by some of the Judges of the Calcutta High Court in 


1 Hunter on Roman Law p 310 Smdin JnitlnUn Book II itL I 
Rkard » India \ ol I p a8a 
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flie well-known case of Thalia am DaSi v Btsweswar 
Miikhcijic 1 and by the Madras High Court in t\Vo cases 
from Malabar 2 S ir Charles J urn er, the th en C hief 

J ustice of Madras said — ,f Recording to i\hat may b e 

t ermed the Hindu common law, a right to the p osses- 
si on of land is acquired by the first person who mak es 
a beneficial use of the soil The crown is entitled to 
assess th e occupier with revenue , and if a person who 
has occupied land omits to use it and the claim of 
the crown to revenue is consequently affected, the 
sovereign is entitled to take measures for the protec- 
tion of the revenue W heth er the practice which has 
o btain ed in certain districts of requiring a person, who 
desires; to cultivate waste land to apply to the local 
revenue officer lor permi ssion to do so, has ab rogaj:e.d_m 
th ose districts the Hindu la w, or whether it may be 
justified by the establishment in those districts before 
British Rule of the analogous doctrine of the Maho- 
medan law, we consider it unnecessary to determine 
in this suit, for we have found that the land appertains 
to the district of Malabar, and 'we agree with the judge 
that there is no presumption in that district and in those 
tracts administered as a part of it that forest lahds^ 
are the property of the crown ” 

What, then, was the right which the king or chief had 
in the land in his kingdom? The Hindu Sages said, and 
said repeatedly, that the sovereign was riot the pro- 
prietor of the soil He was entitled to a share of the 
usufruct of the lands in the occupation of his subjects, 
not because he was the owne r, but because_a share 
was payable to him as the price for the prot ec- 
ti on afforded to life, liberty and prop erty, The re- 
cords of Hindi! thoUght from the earliest times point 


High Courts 
recognize 
the right of 
the first oc- 
cupant 


Sovereign 
entitled only 
to a share of 
the produce 


'BLR Sup Vol g 202 

0 Secretary Viral L R 9 Mad 175, Secretary v Ashtamurti 
I L R 13 Mad 93 


a 


LNTROD TJCTION 


Rig Veda to one conclusion In the tenth Mandal of the Rig_Veda 
occurs the passage — u May Indra ordain that your 
Nindt. subjects pay only to you tax (Vali )” 1 Nar ada 
apparently commenting on this text defines vah in his 
Smntt — “ Both the other customary receipts of a King 
and what is called the sixth of the produce of the soil 
form the royal revenue the reward (of a king^ for the pro- 
tection of his subjects '* European scholars have agreed 
in asserting that the Rig Veda is the earliest record 
we have of human thought, habits, manners and cus 
toms especially of the Eastern Aryans They say 
that the sacred hymns were composed at a time when 
our Aryan fathers were just leaving a nomadic life and 
were taking to agriculture as the principal means of 
subsistence. I do not ask you to accept the theory 
that these hymns were composed about fourteen hun 
dred years before the birth of Christ To me as to 
many of you these hymns are of divine origin, but 
accepting as true the conclusions of the European 
scholars the text and the gloss of Narada show 
that even at thiB earliest stage of civiliiation when 
the king was really the dominus he had no right 
to the soil— he was paid ODly for the protection be 
afforded 

The later sages are unanimous In this theory of the 
king's nght, I give >ou on!) the references without 
comment The texts of Manu are well known ■ Yajna 


1 nrft r\ vz xfamwvn 
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sovereign’s right to tax 

valkya repeats the same idea in verses 335 and 337 1 
Apastamba 2 also enunciates the same doctrine of the 
king’s right Va sisht ha, speaking of the king’s right, 
agrees m the opinion of the other sages 3 The Vishnu 
S mnt i, which is said to be an ancient Dharmasutra, 
speaking of the king’s duties, says — “ He must take 
from his subjects as tax a sixth part of every ear of 
the paddy ” 1 — “A sixth part of flesh, honey, clarified 
butter, herbs, perfumes, flowers, roots, fruits, liquids 
and condiments, wood, leaves (of the palmyra'tree and 
others), skins, earthen pots, stone vessels and anything 
made of split bamboo ” n 

I ought to have mentioned earlier the name of 
Baudhayana, as his language would show that his Dhar- 
masutra was of a more ancient date He says — "Let 
the king protect his subjects, receiving a sixth part 

It is needless to quote any further texts on the sub- 
ject It is enough to say that even Parasara , who is 
said to be the latest of the Sutra writers, agrees in 
saying — " He (the king) receives taxes, and therefore 
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he should protect his subjects from thieves and others n 
I would only add that the authorities are not unanimous 
as to the king’s share of the grain The opinion of 
most of the text writers is that it is the sixth but you 
will find when you go through all of them that some 
times an eighth, tenth and even a twelfth is considered as 
proper Gautam a says — Cultivators must pay to the 
king a tax amounting to one tenth, one-eighth or one 
sixth of the produce ’* 

Let us now see what later Indian authorities have 
said on this important subject I would once more 
draw your attention to tbe Mimansa Aphorism of Jaimim 
which I have already quoted and Savara s and Sayana's 
commentaries thereon Savara discussing the question 
of the king’s nght id the passage to which I have 
already referred you says — He (the king) cannot make 
a gift of his kingdom as it is not his ag he is en 
titled only to a share of the produce by reason of his 
affording protection to his subjects 8 and Sayana ad ds, 
— ‘ A king t sovereignty lies only in his punibhtng the 
wicked and protecting the good 4 I need hardly 
say that Sayana known better and far more widely 
for his commentaries of the Vedas is said to have 
lived about the fourteenth century of the Christian 
era. The word Bhumipati or Bhupati means the 
protector of the ear th This was such a well recog 
nlsed idea that you will find that in many Sanskrit books 
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the word * king ’ is used as synonymous with the expres- 
sion, “the appropriator of a sixth of the produce ” 1 
Even so late as the fifteenth century of the Christian 
era, when the Mahomedan Government was firmly 
established in Bengal and Mahomedan ideas about the 
relationship between the king and the subject, as con 
tamed in their books on law, were well known and well 
recognised, Srikrishna Tarkalankar in his commentary 
on the Dayabhaga of Jimuta Vahana says, — “By conquest 
and other means a king acquiring a kingdom has no other 
rights over his subjects than that of collecting taxes ” 2 
But you should remember that the Mahomedan conquest 
of India was never complete Either from necessity or 
idleness, the conquerors did not disturb the existing state 
of things they found in the country. They did not 
materially interfere with the fiscal system based on the 
old Brahmimcal ideas — a system which had pre- 
vailed for thousands of years before they planted the 
crescent on the Indian soil Abu Haneefa and Abu Yusoof 
and their other great Jurists, who thought and wrote 
under the early Caliphs, made little impression, at 
all events, no permanent impression, on the Indian 
fiscal system The crescent was floating in the air 
triumphantly marking the conquest by the followers of 
the Prophet, but they introduced no changes in the 
conquered country except such as necessarily followed 
a Government headed by men professing a religion 
almost diametrically opposed to the Brahmimcal creed. 

The Aryans were essentially agriculturists and cul- 
tivators and, as we have seen, they took pride in the art 
in which they excelled the aboriginal races around 
them It was not then a disgrace, a cause of shame, 
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as unfortunately it now seems to be, to hold the plough 
and “ break the stubborn glebe In those early days 
there must have been many a Cincinnatus in Aryyavarta 
Bat this state of things could not last long Either from 
necessity, or from indolence, or from an abundance of 
'rSudra labourers, su bletting soon became com mon 
In T ^hakuram Past v Btr&eraar Sfukherjec , 1 Justice 
Campbell, afterwards Sir George Campbell and Ueuten 
ant Governor of Bengal, is reported to have expressed 
he same opinion * The primitive state of Society, which 
gave the first occupier a right to continue in occupa 
tion and no more could not possibly last long Com 
plications must necessarily arise and did as a matter of 
fact arise, and Hindu sages had to grapple with the 
relations which the more developed state of things 
required them to deal with Narada and Paraaara had 
copiously to deal with questions on the relationship 
of landlord and tenant. 1 propose to deal later on with 
the rights of cultivators and the share of the produce 
which they had to give to the owner of the land 

Intermediate tenures also were apparently unknown 
in earlier day* The text books deal only with the right 
of the owners of land and cultivators. Intermediate*^ 
| tenures must have come into existence in a more de 
jveloped stage of society Even the Mahomedan Govern 
raent and the British Government, In its earlier days, as 
will be seen later on were unwilling to recognise as 
valid the creation of intermediate tenures 

Cultivation of land was in those early day* strongly 
insisted upon and penalties were prescribed for non 
cultivation by raiyats This was a matter of necessity 
in those days when population was small and the 
extent of uncultivated area very large Vyasa *a>* 
— ' '* If a man after taking a field with the object of culti 
vating it fads to do so either himself or through the 
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agency of others, he should be made to pay to the owner 
a proportionate share of the corn which the field could 
have yielded if it were cultivated and, in addition, a fine 
to the king ,, ' L Narada also has laid down that“when a field 
is abandoned by its owner and the same is cultivated by 
another without opposition, the cultivator is entitled to 
the whole of the produce and the owner would not get 
back the land without paying the cost of the clearance 
and cultivation ” 2 So Yajnavalkya says — “When a man 
does not cultivate, either himself or by means of others, 
he should be made to pay to the owner of the field the 
amount of grain which the field would have yielded if it 
had been duly sown with crops ” 3 

I cannot leave this part of the subject without noti- 
cing the so-called Village Communities They have been 
said to be “ little cpmmonwealths, independent, self- 
acting, organized social groups ” Sir Henry Maine, in 
his well-known work on “Village Communities in the East 
and the West,” has given them such an importance in the 
history of the growth of ideas about legal rights in land, 
that no essay on Land Law would be complete without 
something being said on them The part supposed to have 
been played by them in the formation and development 
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of society and ideas as to proprietary right to land is a 
matter of very great importance and I would refer yon 
to that admirable book for a fuller study oT the nature of 
Village Communities and their stntus as political units 
Each of these communities or guilds t if I may use that 
word was governed by a council of Elders who were 
called mandals pradhans or jeyt raiyats Each had its 
accountant or patwari watchmen or chowkidars a family 
of priests a family of astrologers a smith a barber a 
potter and a washerman In the larger of these com 
mumties families of physicians minstrels and musicians 
were also to be found Thus each community could 
supply to its members the ordinary demands of life in 
dependent of the rest of the world The headman, 
assisted by arbitrators or the council of elders adminis 
/ tered criminal justice oo petty offenders and decided 
questions about cml rights amongst the members of the 
commnnit) The sentences and decrees of theie village 
tribunals were enforced as mandates of constituted 
courts of justice the force of public opinion and the fear 
of being cast out of the community having been sufficient 
motives for obedience They had also duties which 
municipal commissioners of the present day have Each 
community had a public temple dedicated to Srva 
Dharma or Kali and the meetings of the Council of 
Elders used to take place in the temple or somewhere 
near it But it is a matter of surprise that our Dharma 
Sastras — texts and commentaries — make no reference to 
these communities These works the records of early 
life and thought afford us little assistance in tracing 
the history of the rise and growth of these interesting 
group# 

Tkelr Import In Bengal proper Milage communities existed and do 
stdl exist in a dismembered condition but m the North 
western Provinces the^ are to be found even now in a 
complete form It is difficult however to say what the 
importance of these communities was in relation to rights 
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in land The fact that they were political units, that 
the headman or council of elders was occasionally res- 
ponsible to the Raja or the King for the king's share of 
the produce of the village, would not make the land the 
common property of the villagers as a body There is, 
as far as I have been able to gather, no reason to believe 
th at there was any communal idea or idea of common or 
j oint ownership of land current among the members 
of any Village Commu nity The different families 
that occupied or cultivated the lands of the village 
were not the descendants of the same parents and 
there was no necessary kinship amongst them, as has 
sometimes been erroneously supposed These families 
frequently belonged to different gotras and to different 
castes, and if the members called each other cousins, 
it was not on account of any relationship by blood or 
marriage Nearness of residence and familiarity arising 
therefrom created a semblance of propinquity , and a 
stranger, a European, may be led to think from a cur- 
sory glance at the outer surface that the members of the 
community were connected by blood or marriage, genera- 
tions back But deeper insight would at once show that 
there was no reason to believe that there was any other 
connection amongst the members than the social tie, 
which must necessarily exist amongst a number of men 
living close to each other Of course one community 
had lands and land marks distinct from those of another, 
but each family had rights m the land in its occupation 
well recognised and distinct from that of another 
In the settlement of land revenue in Bengal 
there was not a single settlement with a village 
community The number of permanently settled 
estates in Bengal and Bebar at the end of the official 
year 1892-93, was 1,34,789 Not one of these was a 
| settlement with a village community as such, not even 
a settlement with a village headman as representing a 
village corporation 
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The truth seems to be that whatever the social and 
political significance of these village communities was, 
whatever the part they played in the progress of cmliza 
tion they had not much to do with legal rights or the 
conceptions about legal nghts of the owners or occu 
piers of lands, of individual members or families Each 
of these families had its own piece or pieces of land for 
homestead and cultivation and the family was the owner 
thereof The common graxing ground and the com 
i mon water course, the village temple and the village 
gods were communal property in which the families 
were interested in common but beyond that there seems 
to have been no unity of proprietorship Each family 
cultivated its own land, as it had done for years, nay 
for centuries, and under certain circumstances the in 
terest which they had in land was transferable The 
family could sublet land or get it cultivated by hired 
labourers There were restrictions no doubt but those 
imposed were not of a character that would indicate 
any detraction from proprietary right The restrictions 
were for the convenience of the neighbouring holders of 
land or other members of the community They were 
in the nature of the right of pre-emption 

Each village, however bad, as I have already stated, 
defined limits or landmarks Yajnavalkya speaking of 
boundary disputes says that they are to be decided by 
old men chiefs and others 1 The venerable com 


1 dm qmr qtfrcnn i 

Ynjoavnlky* Bombay Ed 111 on p 313 
In boundary disputes the following persons ore to ascertain the res 
pcctlve limits of fields and Tillages »s Indicated by the natural 
elevations trees, dams mole bills bosks bones and muses of ctiixoal 
barfed underneath and edifices of worship e/s old men pwsan Is tillers 
of contiguous fields, ranjeri In the woods and the Inhabitants of the 
odjbbonring villages. 
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mentator Vijnaneswara adds that these disputes might 
refer to provinces, villages, fields and homesteads , 1 indi- 
cating thereby that each village had its boundary line 
and each family its fields Narada 2 has an entire chapter 
on boundary disputes , but he deals more largely with 
disputes amongst the members themselves of the same 
village Vrihaspati similarly devotes a chapter of his 
Sutras to this subject, and he begins by saying — “Hear 
the laws concerning boundaries of villages, fields, houses 
and so forth” I would not tire your patience with quota- 
tions of well known texts from the Manava Dharma • 




sastra Sir Henry Maine when speaking of Village 
Communities in the East seems to suppose that these 
peculiar groups were referred to by Manu, “though/’ 
he says, the English found little to guide them to their 
great importance in the Brahmanical codified laws of 
the Hindus which they first examined “ But beyond 
certain statements as to boundary-marks and the proce- 
dure as to determining them and certain other matters to 
which I shall presently draw your attention, I have not 


/ been able to find anything in the Smriti to lead me 


to believe that the great sage had the idea of the pro- 


perty of Village Communities being, in any way, com 


munal 


Each village had its grazing ground for the cattle Grfl7ing 
of all its residents and cultivators It was common ground was 
property and none had the right to appropriate any property 
part of it for purposes of cultivation Manu B has laid 
down that grazing grounds are the common property of 
the village, and the people encroaching upon them are 
liable to punishment Yajnavalkya also lays down 
substantially the same rule, and the author of the 
Mitakshara, commenting on the passage, siys — “ A por- 


1 Chap XI 

s Chap XIX, p 351 
* Manu, Ch VIII 
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tion of land should be left uncultivated for the grazing 
of cows n 1 

These and similar customary rights which Village 
Communities had could hardly be construed as shewing 
that at any stage of the history oE these Communities 
■''the entire land occupied or cultivated by the villagers 
was considered to be common property Teutonic or 
Scandinavian Village Communities no doubt, resembled 
in many respects similar institutions m India, but there 
were marked differences as regards the rights of indivi 
dual members As f have already said, these latter were 
at least at their later stages merely unions for political 
purposes — protection from outside enemy and peaceful 
domestic government As to Bengal proper, Sir Henry 
Maine says that from causes not yet fully determined 
the village system has fallen into great decay For all 
practical purposes therefore a detailed consideration 
of the history and rights of the Village Communities 
is unnecessary in these lectures 

Possession has always played an important part 
in all systems of jurisprudence in the acquisition of 
nght in land and the first tiller might lose his right 
by adverse possession by another It is quite clear 


1 <n3^ntr «r • 

nwrfhrt fevmft ijrniftrjr qfccw'ftii nrr i 

? H* VTTtmr« I 

Ya jnaralkya Bombay Edition p til 

A cart la portion at the- J nd li !l> be act *p rt aa coal rt according 
to th will f the village » or the d reckon of tba bine Tit twice 
bom may glean fuel flower or from a y plica and at all timet 

Field Id a tillage ar to be ordinarily aeptr ted from one a noth* r 
by an 1 tenr ing uoculti ated p c* of ho dred d Aa a (fj“ aoo y*rd ) 
ooall rides. If the ilL»£« abound i rijorntb pin- 1 to raoonl to ioo 
dia us (^OO ) rd ) l e »c-» of pup k>e low ih pace to be kit 
open * ball be oo dk us or 8 ooyj d ) Str alto Mi u Cb \ Iff 3J 7 



PRESCRIPTION 


19 


that during the period when the sntras were composed 
by the venerable sages with whose names you are 
familiar, right by possession and effect of adverse 
possession as creating prescriptive right were well 
understood and recognised The Vishnu Smriti lays 
down — “ If possession has been held of an estate by 
three ( successive ) generations in due course, the 
fourth in descent shall keep it as his property, even 
without a written title ” 1 Vrihaspati has an entire 
chapter on title by possession He says — “ When pos- 
session undisturbed (by others) has been held by three 
generations (in succession), it is not necessary to pro- 
duce a title, possession is decisive in that case ” 2 The 
next three slokas repeat the same idea, and in the 
thirty-first and thirty-second slokas uninterrupted 
and longstanding possession is considered to be neces- 
sary to create title by possession, and the sage adds — 
“ A witness prevails over inference , a writing prevails 
over witness , undisturbed possession which has passed 
through three lives prevails over both ” 3 In another 
sloka the sage seems to imply that a period of thirty 
years is time enough “ He whose possession has been 
continuous from the time of occupation, and has never 
been interrupted for a period of thirty years, can not be 
deprived of such property ” 4 I can not here resist 
the temptation of quoting, though it is out of place, 
another verse from the same sutra in which the 
doctrine of estoppel by conduct is recognised as creating 
title “ He who does not raise a protest when a 
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stranger is giving away his landed property in his sight 
can not again recover the same, even though he be 
possessed of a written title to it ” 1 Narada also refers 
to possession for three generations;* other authors of 
the Sutras have reduced the period to twenty years 
“ If a man knowingly and without complaint allows 
another, who is in no way related to him, to be 
in possession of his land for twenty years and of 
movable property for ten years, his right to the same 
becomes extinguished n * Vyasa, whose authority in 
these matters is very high is also of opinion—” If 
the land of one is possessed by another for twenty 
years, his right to sue for possession ceases."* Mitra 
Misra in his Viramitrodaya, a work of great authority 
in the Benares school, giving his own gloss on these 
texts comes to the conclusion — ‘ If a person whose 
land or movable property Is enjoyed by another for 
more than twenty or ten years respectively, if he is 
not an idiot or a minor his right to sue for the recovery 
of the same becomes barred and the possessor acquires 
a title " 

Period nece»- Other sages, notably Katyayana, are of opinion that 

UtS® by »d* asmartha kala (time immemorial) creates title Raghu 

tfon! po ** e *’ nandana vvho was a contemporary and fellow student 
of Chmtanya and who lived in the fifteenth century 
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after Christ in Nuddea has attempted to reconcile the 
apparently conflicting texts, and has held that according 
to all authorities, “ before the lapse of twenty years the 
possessor’s right accrues only to the things produced by 
his own labour and after that period his right is 
perfected ” 1 

We thus see that though originally the first occupier 
of land was considered as the true owner and entitled 
to the usufruct, he or his heirs could lose the right 
on account of adverse possession by another, that is to 
say, limitation in the language of Indian law 2 The 
period of adverse possession as creating right or barring 
remedy was originally considered to be time immemo- 
rial or three generations It was reduced to thirty 
years, and later on, the most approved authorities con 
sidered twenty years as the legitimate time to perfect 
possession into prescriptive title The law of England 
as to acquisition of right by prescription passed 
through similar stages, until the period was reduced to 
twenty years, and quite recently to twelve years 

The right to enjoy the usufruct by the first occupier 
or his legal heirs became in course of time alienable It 
would seem that originally it was only heritable but not 
alienable, Vtjnaneswara , in his well known commentary 
on the text of Yajnavalkya, expounded what was 
apparently in his days the idea as to non-alienability of 
land when it was occupied by the members of a joint 
family and was ancestral But the rival idea as to alien- 
ability was making its way, and Vijnaneswara himself 
admitted that right as exercisable under certain circums- 
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tances Jimutayahana, however entirely discarded the 
theory of non alienability and according to him every 
owner of land if a male had the full right to transfer 
the same either by gift or sale The r ut r as — the prime 
source of Hindu law and the best means we have 
of knowing original Indian ideas on any subject — 
were slow to recognise the right \ou will find in 
them texts in which the sages held that land once ac 
qmred was property which was for the benefit of all 
generations to come 

M*homed*n« Such or nearly such were the principal juridical 
r o r° theories prevailing in India as regards ownership of 
JorUpmdence. land In came the Afahomedan conquerors about the 
beginning of the thirteenth century They had their 
own system of jurisprudence which differed in many 
respects from what they found to be m existence 
in India But their doctrines of fiscal system were of 
recent date Abu Hanecfa and his two disciples Abu 
Yusoof and Mahammad had done much to consolidate 
and give a turn to the theories and practices of the 
earlier Caliphs but considerable development was still 
needed When the followers of Mahomed established 
themselves in India they found that they were amongst a 
nation just as the Romans had found themselves 
amongst the Greeks The Hindus had a developed 
system of Jurisprudence nnd a content both ns to 
theories and practices between the Hindu and Mahome 
dan nations was almost Inevitable The result however 
has shewn that in the contest the Hindu principles 
survived Akbar’s Hindu proclivities are especially 
well known Yajnavalkya 1 has<said that ns soon as a 
country it brought under subjection the people ought 
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to be governed according to their own laws, manners 
and customs This is a well-approved rule of inter- 
national jurisprudence, and the Mahomedans, however 
much they hated any rules or principles except those 
laid down in the Koran, were compelled in India to accept, 
in many instances, the ancient Hindu principles They 
respected possession, and the strict rules applicable to 
infidels, according to their own jurists, were not applied 
to India The principle of Musalman Government was — 
“ If the Imam conquered a country by force of arms, he 
was at liberty to divide it among the Musalmans or he 
might leave it in the hands of the original proprietors, 
exacting from them a capitation tax called the zezyat 
and imposing a tribute upon their lands known as 
the khiraj The oosher {tithe) should be imposed 
only upon believers ” 1 According to this theory, the 
conqueror was considered as the proprietor of the 
land, and the doctrine of Abu Yusoof is that the khiraj 
should be levied as a punishment, the land being con- 
sidered as lapsed for infidelity The khiraj according 
to the Mahomedau doctrine varied with the nature of the 
land, detailed rules being laid down both by Abu Yusoof 
and Mahammad 2 In India, however, no land was dis- 
tributed amongst the Musalmans Small portions might 
have been given to soldiers as jaigirs and aymas , but 


Mahomedan 
rules applic- 
able to infidels 
notapplied in 
India 


Khiraj 




“ Let him establish the laws of the conquered nation as declared in 
this book ” See also — 

Manu Chap VII v 203 

“q^ u 

Vishnu Ch III v 42 
1 Hamilton’s Hedaja Vol II p 209 
a Hamilton’s Hedaya, Vol II, p 207 





I HTRODUCTIOM 


Com 'noted 

Into moaejr 
rent. 


The ImpotJ 
tlon of the 
khlr*j did 
not t»ke away 
tbe proprio- 
torihlp of tbe 
ealtirttor 


these were generally waste lands They levied the khtraj 
and applied the theory of proprietorship of the king in 
tbe soil, but, as I shall presently show the khtraj wa s 
soon commuted into money rent and, according to another 
theory of Mahomedan jurisprudence the commutation 
of a share of the produce into a fixed money rate took 
away the sovereign s proprietary right The practical 
result was the same as if the king was not the proprietor 
of the soil but was only entitled to rent When rent 

( was once fixed, there was no doctrine of increase from 
the unearned tncrement , and the sovereign's right was 
fixed for ever The customary rent which had prevailed 
under the Hindu kings was no doubt superseded A 
new custom in increased proportion was established, but 
th ere was n othing like competition r ent 

The imposition of the khtraj did not deny the 
existence of property in land and take away the pro 
prietorship of the cultivator HU nght was alienable 
and “ the lands cultivated continued to be the property 
of the inhabitants who might lawfully sell or otherwise 
dispose of them 1 The sovereign was entitled only 
to a share of the produce, which could be even as much 
as a half Bat in India the khtraj was never formally 
levied though an attempt was made to do so by Alla 
uddln in the beginning of the fourteenth century 
When the sovereign s share of the produce was con 
verted into money rent, (he liability became personal, 
the cultivator having higher rights as regards the land 
itself In the words of the Fa tv: a Alumgtrt, * by the 
Imposition of the t taafa khtraj the sovereign ceased 
to be a partner of the cultivator '• No permission of 
the sovereign was required to validate alienation 
1 have already adverted to the original Mahomedan 
doctrines as to waste lands The first cultivator wa* the 
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proprietor m virtue of having brought the land into 
a state of cultivation ” 1 He was bound to pay only the 
tithe, and, under some circumstances, the tribute. Thus, 
on the whole, the Mahomedan principles of fiscal govern- 
ment did not practically vary from the Hindu. 

But causes other than the mere introduction of the 
Hamfite doctrines were at work to bring about the assi- 
milation of the Mahomedan to the previously existing 
Hindu systems of fiscal administration The Mahomedan 
conquest of India was never complete The battle 
field on the Caggar, where Prithwiraj and his brave 
followers sacrificed themselves to the cause of inde- 
pendence, broke down the imperial power of the Hindus, 
and most of the small principalities, with which Nor- 
thern India was studded, yielded without struggle, and 
accepted the Mahomedan yoke agreeing to pay tribute 
It was not until the days of Akbar that any serious 
effort was made for the collection of the khiraj direct 
from the cultivators Even then the hereditary chiefs 
who had long ancestries to tell were not disturbed 
They got sanads which provided for payment of nominal 
sums as rent ( khiraj ) The apathy and the carelessness of 
i/ the Nabobs brought about a system of non-interference 
with the internal management, whether fiscal or judi- 
cial, of the various provinces of the empire, and the 
Hindu Rajas or Zemindars, call them by what name you 
will, took the fullest advantage of their position Oppor- 
tunity was afforded for the progress and development of 
indigenous systems of thought, language, literature and 
law, unchecked and unfettered by Semitic influence 
It is a curious phenomenon m the history of the Indian 
people, a history which, I regret to say, has not yet 
been written, that, notwithstanding the alleged mis- 
government and tyrannical sway of the followers of the 
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Prophet m India, social and religious ideas, legal 
aod philosophical conceptions of the Hindus and even 
some of the vernacular languages, made, during the 
centuries just preceding the nse of the British power 
in India, an extraordinary progress without any encour 
agement from the ruling power The customs, usages 
and customary laws of the Musalman sovereigns made 
little or no impression on the people except at the 
capitals and large cities where only their influence 
was most felt Both in Europe and in India the 
fifteenth century was a period of rapid changes and 
development in religion and literature not less in 
legal conceptions The changes in India were however 
not revolutionary and bloody as they were in Europe 
The Musalraans Intolerant though they might be did“^ 
not persecute the Brahmamcal Hindus or any of the 
various sects that sprung up m that century, ..to the 
same extent as the Roman Catholics did the Protestants 
or the Protestants the Roman Catholics 
^ The Hindu Rajas and Zemindars though theoreti 
dependence ctally they were merely collectors of land revenue had to 
mind*™. perform almost all the functions of the sovereigu They 
heard and decided cases, civil and criminal and enforced 
obedience to their decrees and sentences in the same 
way as sovereigns They had their oon law -officers 
or Pandits The police administration was under them 
In fiscal matters their authority was supreme the inter 
ference by the ruling power being really few and far 
between The necessary result was the practical conti 
nuation of the old Hindu systems It was at this 
period that a number of glosses and commentaries on 
the sutras were composed and published apparently} 
for the purpose of facilitating the administration of: 
justice, which gave fresh life to Indian legal concept 
tlons The Hindu kingdoms In the Deccan notablyj 
Bijayanagar did much for the revival and advancement! 
of Sanskrit learning, literalutc and law 
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I shall close this lecture with a few words on the 
history of the revenue settlements made under the 
Mahomedan rulers and on the advent of the British. 
Under the vigorous despotism of Allauddin Khili]i x , an 
endeavour was made to increase the land tax (khiraj) 
and to exact it more vigorously, and settlement was, 
in some provinces, made with the cultivators direct 

Sher Shah, 3 a prince of consummate prudence and 

ability, introduced during his short reign many improve- 
ments in the civil government, and the settlement of 
land revenue was one of them His son Selim Shah 
followed him and made some further improvements. 
Immediately after, followed a period of contest be- 
tween the Afghan and the Moghul The revenue system 
of Alcbar is, however, celebrated for the benefits it con- 
ferred on India, though it was no new invention Akbar's 
scheme Was to carry out the previous system into effect 
with greater precision and correctness “ It was/’ to use 
the wor^s of a learned historian of India, “only a conti- 
nuation of a plan commenced by Sher Shah ' 8 

I shall not detain you with a description of the reve- 
nue system of Akbar, known more generally as Raja 
Todar Mai's reform. You will find every thing that can 
be said with reference to this matter elaborately dealt 
with m the Tagore Lectures for 1874-75, and in almost 
all the bigger histories of India I need only add that 
Raja Tod ar Mai entirely ignored the distinction made 
Iby Abu Haneefa between Oosher and Khvraj , between 
''Mahomedans and Hindus Instead of the sixth levied 
by Hindu Rajas, the rate was increased to a fourth, 
and occasionally to a third An average of ten years 
waS taken, and the cultivators were allowed to pay 
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money rent The settlement was nominally for ten 
year* But there are reasons to believe that the settle 
ment was never completed in Bengal Many of the 
ancient Rajas of Bengal held out, and tbejr lands were 
never measured or assessed They paid only nominal 
tribute or revenue to the imperial exchequer Raja 
Todar Mai, it is saad had ignored the xemindare but 
those whom he had ignored in Bengal were few, and 
they were soon restored to power by the influence of 
circumstances 

The rights under Mahomedan settlement, of the class 
known as xemindars and the rights of the cultivators are 
matters of great importance as the principle* of the 
settlement of Land Revenue under the Anglo Indian 
Government are to a great extent based on them I 
propose to say a few words on the rights of the xemin 
dars later on The rights of the cultivators is a question 
of great difficulty The distinct revival, in the reign of 
Akbar, of the old Hindu system under his Hindu minis 
ter, would seem to imply a revival of the principle which 
distinctly recognised the right of cultivators to hold on 
and enjoy the usufruct, and even to alienate and sub let 
It was, to all intents and purposes a proprietary right 
subject to the payment of a definite share of the 
produce which since Raja Todar Mai s settlement, could 
be called customary rent Ejectment was unknown 
, except for non cultivation or continuous nonpayment 
of rent Competition rent was never thought of The 
very fact that abwabs or illegal cesses were now and 
then le\ icd shews distinctly that the raij ats bellev ed that 
rent was fixed and unalterable except under very p$cu 
liar circumstances To use the words of the framers 
of the Regulation Code of 1793 — The ruling power 
was entitled to a share of the produce of every bigha 
of land’* 1 — not however as proprietor of the soli but as 
responsible for the protection nfforded to the subject 


Preamble* to Regulation* X|X «jid II of 1793. 
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The victory of the English army at Plassey estab- 
lished in Bengal the nominal vice-royalty of Mir j£ffdr 
and the actual sovereignty of a company of English 
merchants This company had, on the last day of the 
sixteenth century, obtained from Queen Elizabeth the 
exclusive liberty of trading in the East Indian seas, 
and were attracted to Surat and the other Malabar cities 
for the purchase of cloth and calico In those days, 
only three hundred years ago, India was, perhaps, 
the only country that supplied the world with piece- 
goods Manchester has now practically taken the place 
of Indian cotton manufacturing cities These merchants 
were bent only upon commercial aggrandisement, and 
had, until the year 1757, little to do, in Bengal, with 
the government of a nation, its laws or customs An 
accident, however, made them the rulers of a people 
dissimilar from themselves in almost every respect 
On the 1 2th August 1765, they were compelled under 
peculiar circumstances to obtain a formal recognition 
of their title as Dewan of the titular Emperor of 
Delhi, on an agreement to pay an annual sum of 
twenty-six lacs as revenue of Bengal, Behar and 
Orissa They knew not at the time what to do for the 
proper administration of justice, and were, therefore, 
compelled to introduce in India a system of juris- 
prudence with rules of piocedure and notions of pro- 
prietary right, which may well be characterised as a 
parody of what they then had in 'England. There was 
also another disturbing influence at work at the same 
time Having obtained the Dewany from the Great 
Moghul, they thought that they should follow the Musal- 
man system From the Mahomedan financial system, 
therefore, they claimed the inheritance of a right to 
seize upon an unduly large portion of the gross produce, 
and coupled the same with their own doctrine of the pro- 
prietary right of the sovereign by reason of conquest 
The period of nearly seven years from the grant of the 
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Dewany was one of utter darkness/ especially on 
account of the double government — the Dewany of the 
English and the Nizaraat of the Nabob of Mursidabad 
The complications resulting from the operation of dis 
similar / may say inconsistent fiscal systems brought 
about a state of things which may be said to be 
chaotic. fThe greed of the Board of Directors of the 
East India Company and the no less greed of their ser 
vants ib Bengal together with the impoverishment and 
depopulation caused by the terrible calamity of 1770, 
made cohfuaton worse confounded Under such Circura 
stances the British Parliament Interfered 1 but even the 
genius of Warren Hastings was not sufficient to bring 
order oOt of chaos 

The English in India started with the assumption that 
all the soli belonged in absolute property to the sove 
reign and that all private property in land existed by his 
sufferance * This was as we have seen the doctrine 
of Abu Hfmeefa and accorded with the English theory 
that ' the proprietas or actaal ownership of the land 
always resided in the sovereign * 0 The existence of 
private property in land which is the fundamental doc 
trine of Hindu jurisprudence and which as we have 
seen e\en the Mahomedan government Inlndia did not 
put dut of sight was entirelv ignored With this idea the 
GovAmmrn* 17 93 transferred In perpetuity a vast 
and then unmeasured quantity of land to & class ol 
men uho were and afe known as ccmtndars and the 
property^in the soil was formally declared to be tested 
in them 4 The remaining quantity of laftd cultivated 
or waste continued to be the property of the state 


13 Geo. II! c. 63, 

* JfnlfK • VJIUpc L«. 1\ 

StvpH«f> s BUcWtion* B 00 V II Pt l C1» N 
P/ombte to Kcj II of 1793 



DIVISION OF THE SUBJECT 


31 


Taking this theory of proprietary right as the basis, 
the subject of these lectures may be broadly divided 
under the following heads viz — 

1 ‘ Khds Mahals 

2 Revenue-free Estates 

3 Permanently and Temporarily settled Estates 

4 Intermediate Tenures 

5 Raiyati Holdings 
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1 ^jKhd x Afah& l 18 an estate in the pnvate possess ion 
q! the Government as proprietor 1 Waste lands not 


included within the area of 

any permanently settled 

fatale, islands thrown up in 

large navigable fivers 

Resumed revenue free lands, and settled estates which 

have lapsed to Government are included within this 
definition \n the Bengal Tenancy Act (VIII of 1885) 

(Government IcWs mahdls are " estates ,JJ , and the 

Government is a proprietor 

owning estates * The 

QoVertlEnefit ft also a " landlord 

' like other landholders 1 


Calcutta the metropolis of India 
deserves our first attention Atthe date ot the Uewany 
i ath August 1765) the East India Company held by 
lurchase the taluqdan right of Calcutta and of the ad 
'acent Villages Sutanati and Gobmdpur subject to an 
{annual payment of Rs 1195 as revenue to the Great 
I Moghul The purchase was made in 1698 'fhelnnds 
Ipf these three villages were pa rtly occupied bj the Com^ 
pan} 1 blit The majorparTwas held by tenants _ y.iiQ_oajd 


^ rcot to the Company as taluqd ar 

The ground rent pajableto the East India Compan) is 
^revenue* withinjthc meaning of 21 George III c. 70 and 
“Th£ Supreme Court had no power to interfere with Its as 


Field • Introdo^loa to the RrfoUtlofl ©t tbe Btnjal Cod p 41 
See. 3. S«b-S*c (j) 

See. 3 Sub-Set. (s) 

Sec. 3. Sob-See. (4) 

* Art WMI of 1830 and Afl Will d 185& 
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»sessment and collection, 1 and the High Court in its Or- 
dinary Original Civil jurisdiction has likewise no power 
in these matters. 

There were a good many revenue-free tenures in 
Calcutta, and lands held exempt from assessment for sixty 
-shears were declared by the Act of 1850 2 valid lakhiraj 
^he_ revenue-paying holdings in Calcutta are est ates in 
{ he ordinary significance attached to th e word The 
provisions of B engal Act VII of 1876 — the Land Regis - 
tration Act — have been applied to all holdings, revenue - 
paying as well as revenue-free, though most of th e 
pther incidents of estates in the mofussil do not hold 
j &s regards them It is said that there are about ten''' 
thousand holdings or estates 111 Calcutta The Govern- 
ment-claim for land-revenue has priority over all other 
claims on the land, 3 and the amount is leviji^le by distress, 
the period of limitation being six^years 4 '(fhe Govern- 
ment has no proprietary right in these holdings , the 
right is simply to receive fixed sums as revenue or quit- 
rent The proprietary right is in the holders The 
.tenure of land is of the nature of free-hold, and though 
\pottahs are often taken from the Collector of Calcutta, 

| they are not considered as muniments of title c 

It is curious to find that such of the lands in Calcutta 
as were assessable, but had not been assessed befote, 
were declared assessable at the rate of t hree annas per'' 
cottah, that is to say, three rupees and twelve annas per 
bigha 0 This low rate of revenue would seem to be sur- 
prising to any one familiar with the assessment of land 
revenue in other parts of Bengal , but land revenue or 
ldfid tax is very low in England, and Calcutta had the 
advantage of being governed under the rules and princi- 
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\des that prevailed in England before the passing of the 
Regulating Act of 1773 1 

SoUnoty After the battle of Plasaey Mir Jdfftfr granted a 

sanad for the free tenure of these villages and six 
hundred yards of land without the Mabaratta ditch 
The rents of these mouzas were forgiven Later 
on and in the year 1778 the Company transferred to 
1 (Maharajah Nobo Kissen of Sovabaxar, in the town of 
(Calcutta the taluqdari right of Sutanuty filing the annual 
tyent at Sicca Rs 1237 

lw^iersu ot The holdings in taluq Sutanuty, which form nearly 
tenancy Jjtwo-fifths of the town, are generally rent free The rent 
paying holdings which have existed from beforo the year 
1778 are all permanent, hereditary and transferable 
The rent charge is so small that it may be said to be 
nominal The rent is realisable by suits in the Calcutta 
Court of Small Causes provided the amount does not 
exceed its pecuniary limits The taluqdars of Sutanuty 
^bave not by the terms of the grant, tbe right to demand 
or receive a larger amount of rent than " what has been 
customarily received vte Rs. 3 12 as per btgha' By 
the terms of the grant the power of enhancing rent 
beyond that limit was taken away But thf* restriction 
to enhancement can only apply to lands hcld^ under 
taluqdari righ t 

+TJ*tdt«*. I may here mention some of the peculiarities in the 

law relating to landlord and tenant in Calcutta — 1 mean 
the part of the town which is within the Ordinary 
Original Jurisdiction of the High Court * The rules of 
law laid down m the Indian Contract Act (I\of 1872) 
and the Transfer of Property Act (IV of 1S82} must 
now regulate the general incidents of tenancy in 
Calcutta The several Tenancy Acts passed for the 
Bengal Provinces have no application here In the 

13 Geo. Ill c. 63 

* For \hm <Wfi«ttton ct Calcutta t t fVoel hvjUqh try ttn Cor ef nor 
In Council, dited the ic<b mbet 1794 



CALCUTTA 


35 


absence of express contract or any provision in the 
Contract and Transfer of Property Acts, the Htgh Court 
lias to apply the Hindu Law m the case of Hindus, the 
Mahomedan Law in the case of Mahomcdans, and the 
principles of justice, equity and good conscience which, 
according to the majority of the English Judges who pre- 
side over our superior courts and the English lawyers who 
practise there, arc thc'rules of English law with almost 
imperceptible \analions Section 17 of 2 1 Geo III C 70 
provided that“' i ~ v rents 7 A and all matters of contract 
and dealing between party and party shall be determined, 
in the case of Mahomcdans, by the'laws and usages of 
Mahomcdans, and in the case of Gentoos, by the laws and 
usages of Gentoos m Until the passing of the Indian 
Contract Act and the Transfer of Property Act, the 
Supreme Court, and then the High Court in its Ordinary 
Original Jurisdiction were bound to act inwall cases 
according to the direction given in the statute of 21 
George III , but for causes, which are not far to seek, the; 
law applied was the English law, except in rare cases. 
In Russick Lull Mudduck v Loke Nath Kui mokar,- the' 
plaintiff had been ejected by a decree of the Calcutta Court 
of Small Causes from the land held by him as a tenant 
under the defendant, and claimed to be allowed to pull 
dowrn and remove the buildings erected thereon by 
^ himself or his predecessors in title, or in the alternative, 
to be paid compensation in respect of them Wilson J 
applied to the case the doctrine of Hindu law as 
expounded in the judgment of the Full Bench in In ie 
Thakoor Chander Paramamck , 3 declining to apply, as 
amongst Hindus in Calcutta, the English maxim guic- 
quid plantatar solo solo cedit ~"In a latec case, 4 how- 
ever, the Calcutta High Court threw considerable doubt 

1 See also Letters Patent of 1865, Sec 19 

2 1 L R _ 5 _ Cal 688 3 B L R Sup Vol 59s, 

4 Juggut Mohim v Dwarkanath t L R r 8 Cal 582 See also 
jeshwada Bai v Ram Chandra I L R 18 Bom 66 
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both aa to what the true rule of Hindu law 19 and its 
applicability to the town of Calcutta The learned 
judges who decided the latter case were of opinion that 
the texts of Hindu law referred to in In re Thakoor 
Chunder Paramamck did not lay down any rule as to 
substantial structures 

Hut*. Huts come within the definition of immovable 

property 1 In Nattu Utah v Nand Ram * a Full 
Bench of the Calcutta High Court held that they were 
not saleable in execution of a decree of a Small Cause 
Court and in Kally Parsad Sing v Hoolas Chtind * 
the High Court following the Full Bench decision came 
to the conclusion that tiled huts were not “goods and 
chattels * and could not therefore be taken in execu 
tion of a decree of the Calcutta Court of Small 
Causes But the right of a tenant to remove tiled huts 
® built by himself was recognized and in Parbutty Bex ah 
v Woorna Tara Dabee 1 Macpherson J was of opinion 
4 that a tenant of land in Calcutta was entitled by custom 
to remove huts. This was rather anomalous The 
legislature had to interfere and section a8 of the 
Presidency Small Cause Court Act* provides that huts 
which are removable at the termination of the tenancy 
, should be deemed to be moiable property Tiled buta are 
thus saleable 10 execution of decrees of the Small Cause 
Courts at the Presidencies 

f'Pnsidincj The SmaI1 C® 11 * 6 Courts constituted under Act \V 

Small Col* of 1882 have other special powers in cases be 
Court*., twccn landlord and tenant which arc not possessed 

by similar courts in the moffusil Rent for land is 
recoverable by suit if the amount does not exceed the 
Courts pecuniary jurisdiction though such suits arc not 
cognizable by the mofTusil Snull Cause Courts * Suits 

Aft I of 186& 8 c L R.508. 

id B LR. 448 , 14 B L. R-»t 

Aft W of i 83 j Acl l\of 1887 1 | cl 
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for ejectment of tenants and persons holding land by 
permission may, under the procedure laid down in chap- 
ter VII, be instituted in these Presidency Courts, pro- 
vided the annual value of the property does not exceed 
one thousand rupees. Distress for rent is also allowed 1 

The district now known as the Twenty-four Per- The Twcnty- 
ganahs, as it contains twcnt)-four perganahs or local divi- 
sions, came to be held as a zenundari granted by the 
Nawab, but except th e f ifty-five v illa ges or Dili! Pa nchan -'^ 
nagrmrijljie district of Twenty-four Perganahs was never 
dealt with as a k hds mahd l It was, as we shall presently 
see, permanently settled in 1793, the tract of jungle- 
land known as the Sunderbands excepted 

Mir Kasim when made the Nawab, the feeble Mir Burdwanand^ 
Jdfffir having been deposed, granted in 1760 the three M,dnn P ore 
districts of Burdwan, Midnapur and Chittagong to the 
Company as a cession for the support of the army , but 
the Company allowed the zemindars to collect the re- 
venue as before, and these districts were permanently 
settled along with the rest of the province, so that 
the districts of Twenty four Perganahs, Burdw r an 
(which in those days included the district of Hughly), 

Midnapur and the cultivated portions of Chittagong, 
though acquired earlier than 1765, were considered since 
the date of the Devvany to be covered by the Imperial 
sanad 

The D1I11 Panchannagram was acquired by the Dihi p nn - 
ICompany in the year 1757 in taluqdari right, and channa g ram 
has continued to be in the direct possession of the 
iGovernment without the intervention of a zemindar. 
y Readers of Indian History must be familiar with the 
facts connected with the grant of these fifty-five villages 
by Mir J^ffcir and the pension to Lord Clive, and tfie 
charge subsequently brought against him on the ground 
of his accepting the pension 


1 Aft XV of 1882, ch VIII 
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^£°Dft&ui The hoI( W s » n Diht Panchan nagram are not all 
dwu}n*gr*jn. re nt paving A good many of them are rent free 
The right of the Government to these holdings and the 
relationship between the Government and the land 
holders may well be expressed in the words of the^ 
Judicial Committee of the Privy Council in the case 
of Gunga Gobittd Mundal v The Collector of the 
Twenty four Perganahs 1 Speaking of right to the land 
in dispute in the case and the word property in 
land as used by the High Court, their Lordships say — 
By the word property is here evidently meant ab 
' solute ownership, though it may be by a grant from the 
‘East India Company as the zemindars of the Twenty four 
Pergunnahs The wellknown cases of Gardner v Fell 
'and Freemans Fairhe{\ Moore » Ind App Cases pp 
2gg and 305), and the observations of Lord Lyndhurst 
tn the latter case on the subject of Pottahs exclude 
any supposition that such absolute ownership of lands 
by private persons could not exist at that time in that 
part of India as against any claim of the Government 
to possession of the lands In the Utter case hit 
Lordship terms ‘ the rent ' a jumma or tribute and 
says ' the Pottah therefore proves no part of the title, 
it is the conveyance that give* parties a right to claim 
the Pottah The Pottah is evidence of title ff there 
were anything in the nature of the title of the Govern 
ment to lands in the Twenty four Pergunnahs, or any 
usage or custom in force there which gave a lc** per 
roanent interest to the possessors of proprietary right 
some authority for or some evidence of such a variation 
from and limitation of the general law should have 
been adduced to their Lordships Their Lordships 
themselves are aware of nothing to take these tilte* 
out of the operation of the principles established by 
the cases above referred to * * * The interest of the 

llM I A 34 j *e^7 \\ R PC 11 
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* person in possession is not a limited but an absolute 

* interest , the title to the lands is one inheritance, the 
1 title to the khiraj or rent is another Though these 
‘ lands are treated as part of the khds-mahdls yet there 
‘ is no proof in this case of any relation of landlord and 
‘ tenant ever existing between Johnson and the Govern- 
‘ ment , Johnson appeals to have been the absolute 
‘owner, and no reversion to have existed in the Govern- 

* ment It is not the case of a lease at all, stiil’Iess of a 
‘ lease of temporary duration , it is the case of an abso- 
‘ lute ownership of the lands , and the title of the Govern- 

c ment rather resembles a seignory than that of a lessor^ 

‘ with a reversion * * * There is no relation of Land- 
‘ lord and tenant in such a case between the Govern- 
1 ment and the owner of the lands, who is the landlord, 

( and not a Raiyat The Government has a title to the 
‘ rent or jumma By whatever name it be called, the 
‘ right and title is to the rent substantially , it does 
1 not include a right to the possession of the lands, 

‘ though such a right might arise by forfeiture, or extinc- 
‘ tion of the ownership ” 

On the 17th March 1824, the Dutch settlements < of The Dutch 
~ 1 — settlements 


of 1825, the town of Chmsura was annexed and made 
a part of Zillah Hughly, and the other factories were 
annexed to the districts in which they werej situated 
C hinsurah is also a khds mahd l The rent of the hold- 
ings is fixed in perpetuity, the rates fixed being those 
which were prevalent when the Dutch acquired it from 
the Moghul government The Government order 
(dated the 21st August 1828 lays down, ‘‘ the sanads 
or pottahs granted by the Dutch government should 
be maintained, and that long possession should be 
considered to constitute a good title ” The hold- 
ings in Chinsurah are now permanent except a few 


^ acca, Fulta, Patna and Balasore and the town o 
^hinsurah were acquired from the Dutch governmen t 
"hey were ceded in perpetuity By Regulation ^XVII' 
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unsettled, cohceaJed or wastelands, which however are 
Scmmparftnd insignificant Serampur and Bamnaga r were acquired 
•cqnkSTfrom from tIle T)imsh government in 1845 These are also 
CwerairHMtf. ro ahAU , the holdings being generally permanent 

hereditary and transferable like the holdings in Calcutta 
Panchannagram and Chinsurah These holdings are 
^enurea within the meaning of Act VII (BC) of 1868 
and rent is recoverable practically as revenae under^ 
the procedure laid down in that Act and Act XI of 1859 
to which I shall draw your rnore particular attention 
plater on Secti on 195 of tbe Bengal Tenaacy Act 
(V III of 1885) excludes from the operation of the Act 
jthe right of the Government to realise rent of khis 
(mahril lands under these Acts and the Public Demands 
^Recovery Act (VII of 1880) The holdings are frequently 
subdivided and the rent apportioned, so that each of 
these divisions may become a tenure by itself It must 
be remembered that t,hese holding* or tenures are not 4 " 

| considered to be permanently settled estates though in 
1 their incidents they very much resemble such estates 
The property of the holders !* of the same nature ns 
It is In Calcutta and Dihi Panchannagram 

The khds rnahd/s m which the Govern ment claims 
proprietary right properly so called, may be divided into 
the following classes — 

Other Khi* I Waste lands brought under cultivation since 

MihiU, 1793 such as Halabad. hfoabgd, Taufir nnd /h*t/M_£rtrfi 

lands and not included in any s^itled estate 

II Lands not permanently or temporarily settled 
^ including resumed revenue free lands lapsed and for 
feited estates and Island chars 

HI Temporarily settled estates including Orissa 
^ind the Sunderbunds 
IV Forest lands 

U««nirtloo | n the year iBtr) the attention ol the government 

RejnUiloo*- ^ jra^n to lands which were not included at the 
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period of the Decennial Settlement within the limits of 
the settled estates The tract of land known as the 
Sunderbunds and the churs or islands formed since the 
Decennial Settlement and other halabad (newly culti- 
vated) lands, patitabadi and jungle-bui 1 taluqs were dealt 
with in section 3 of Regulation II of 1819, but all waste 
lands included within the ascertained boundaries of 
J permanently settled estates were left expressly unaffect- 
| ed by clause i, section 31 of the Regulation There 
^jwere lands possessed by zemindars over and above what 
were originally included in the settlement, and such 
lands are called taufij ' , but nothing was definitely done 
until the year i828_when Regulation III of that year was 
passed By the rules framed under that Regulation 
taufir lands were especially dealt with, and officers were 
appointed to look after and settle them New churs 
and jungle lands were declared to be the absolute pro- 
perty and at the disposal of the Government Some 
portions of these lands were, aftei settlement of rent 
under the rules laid down by Regulation VII of 1822, 
formed into permanently settled estates, but large tracts 
of land newly reclaimed still continue to be Government 
property as khas vialials 

^Jarge portion of the district of Chittagong was in 
1793 covered with jungle, the clearances being chielTy j 
^ the level plain s By the year 1764 all the occupied 
lands had been measured, and when the Permanent 
Settlement of 1793 was concluded, it covered only 
the measured lands as they stood in 1764 Alllands' 
cultivated subsequent to that period are locally spoken 
of as noabad (newly cultivated) Regulation III of 1828 
declared the absolute right of the . G overnment to thes e 
Iioabad land s They were assessed with revenue, and 
as new lands were brought under cultivation, fresh 
assessments were made Between the years 1841 and 
1848 all the noabad lands were surveyed, whether held 
by squatters, or taken by encroachment by the original 


Noabad lands 
and taluqs in 
Chittagong 
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settlers known as tarafdars The lands of the 
• estates formed in 1793 were defined and separated, and 
the noabad lands were made separate taluqs bat a 
large number was placed directly under the Collector and 
put under khds management. The noabad taluqdars ar^ 
Tenure holders entitled to retain possession on the terms 
of their leases The settlement made m 1848 was for 
fifty years for lands fully cultivated, and for twenty five 
years for other lands There was also in Chittagong 
a large number of small grants called junglebun 
/Thus the district of Chittagong contains a very large 
piumber of little estates taluqs and junglcburi hold 
mgs, each with a kind of proprietary right different from 
that of the adjoining land and complications in cases 
brought before courts of justice are necessarily great. 
Old permanently settled lands noabad taluqs, resumed 
lakhiraj holdings assessed from time to time and lands 
temporarily settled are so intermixed with each other 
that lawyers and judges feel the greatest difficulty in 
solving intricate problems of fact and law as regards 
them The repeated measurements and assessments 
made by the Government have however to a certain 
extent brought things into order The cases of rniyats 
holding lands under tarafdars or new settlement 
holders of noabad lands are rare. These parcels, being 
small are generally held and cultivated by hired 
labourers, but where there are raiyats the resumption 
and settlement do not affect the right of the cultivators 
who are protected 1 

The Hill tracts of Chittagong were removed from 
the operation of the general Regulations by Acts 
XXII of i860 and IV (D C) of 1863 B> the 
forest laws a large part of these tracts is •* re 
served forest The chiefs of the hill* paid ongi 
^nally a tribute known as kdpd s (cotton) Cultivation 
is still shifting Some portion* arc permanently settled 

•Haro Do** t 0 V> R. (Aft X) p 1J 
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but a larger portion is / 7 //fv m aha!, in which settlers are 
being gradually introduced 

The h ill lands of Bhagalp ur are mentioned in Regu- 
lation IX of 1825 1 This tract of country did not form 
part of any permanently settled estate and was inhabited 
by the aboriginal inhabitants, mostly Santhals The 
Sa nthal Perga nahs now include this tract A part only 
of the Santhal Perganahs, the plain, was permanently 
settled, namely, the part lying by the river side near 
Rajmahal, but the hill tracts in the interior were not 
measured or surveyed, nor was any attempt made to 
bring the people under regular control until the year 
1855 when Act XXXVII was passed As early as 1780, 
the tract known as t he Daman-i-koh was withdrawn 
from the general settlement But there was practi- 

cally no settlement of any kind, the Government 
having only a theoretical right The pahai /as cultivated 

t and by the system known as “jum’' or shifting cultiva- 
ion By Acts XXXVII of 1S55 and X of 1857, the hill 
lands of Bhagalpur and Birbhoom and the Daman-i-koh 
were removed from the operation of the Regulations 
and Acts then in force in the Bengal Presidency, as 
these w T ere considered to be unsuitable to the Santhals 
^he permanently settled estates and patm ta luqs were 
not touched by those Acts, and their incidents continued 
to be the s ame as before, but other portions of t he 
district, thus formed, began to be dealt with as khds 
ip aha l. Regulation Jdl of 1872 of the Bengal Code is 
qow the banthal Ir'erganah Settlement Regulati on 2 

In the Chotanagpur Division there are large Govern- 

£ ent estates, and the P alamow Subdivision is a khds 
ahdl temporarily se ttled The Government, as usual 
in all khds mahdls , claims absolute proprietary right. 
Lands are never sold for arrears of revenue, and all sales 


Htli lands of 
Bhagalpur 


Santhal 

Perganahs 


Chotanagpur 
& Palamow. 


1 Reg IX of 1825, Sec 3 , cl 3 

9 Reg III of 1872 , Ram Charan Sing v Dhatun Sing I L R. 
18 Cal 146 
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or mortgages of land require the sanction of the Com 
missioner 

The Bhutan Doars are parts of Jalpaigun and 
were acquired in 1870 In that year the country was 
settled for ten years The settlement was with the 
occupamts called jotedars The jotes are saleable for 
arrears of revenue 

Large tracts of land m Darjiling are dealt wrth 
as waste land There are settlements with jotedars 
for terms varying from five to thirty years The 
clearances however, are few The government has 
appropriated large tracts for cinchona cultivation 
'Some parts are held by mahaldars who are considered 
to be proprietors but they pay revenue Some portions 
generally used for tea gardens are held in fee simple ’ 
or as revenue free holdings the right of the Govern 
ment to rent having been sold 

Angul was formerl) a Tributary State The Chief 
rebelled and was deposed in 1847 and the State was 
confiscated The settlement Is with the raiyats direct,^ 
though rent is realised through village headmen 

Khnrda comprises nearly a half of the district of 
Pun Until 1837 ,l was 8ett l e d ma/ialwart on rough 
estimates the persons admitted to engagement being 
called Sarbarakars Raiyatwart settlement was made In 
1837 The raiyats holdings under the recent settlement 
for 15 years arr general!) small Rent is still collected 
through Sarbarakars 

The settlement and adjustment of rent of these kkis 
tnahils were regulated li) the procedure laid down In 
Regulation VII of 1822 That Regulation was passed 
for the Ceded and Conquered Provinces in Cuttack and 
the Perganah of Putta<pore but Its operation was 
extended to the other provinces of the Bengal Pres! 
dency by Regulation 1 \ of 182 5 The mam object of 
the Regulation was to re\ i<e, through the agency of the 1 
Collectors or Settlement Officers the jumma payable to 
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Government after a full enquiry into and careful 
settlement of the rights and interests of all classes 
connected with the land” 1 The framers of the Regula- 
tion further declared that “a moderate assessment being 
equally conducive to the true interests of Govern- 
ment and to the well-being of its subjects, it is the wish 
and the intention of Government that in revising the 
existing settlement, the efforts of the revenue officers 
should chiefly be directed, not to any general or exten- 
sive enhancement of the jumma, but to the object of 
equalizing the public burthen” 2 This was a very laud- 
able desire on the part of the State, but we know how 
the Regulation has worked The cases of Khurda, 

Midnapur, Chittagong and Poosa raiyats are not ex- 
amples of moderation in the assertion of the absolute 
proprietary right of the sovereign 

The Settlement Officer under the Regulation, who is Jummabandi 
either a Deputy Collector or a Sub-Deputy Collector, 
must give notices 3 4 to the raiyats and all persons inter- 
ested >n the settlement, and then proceed to make the 
necessary enquiries and prepare chittas and jumviabandis 
or rent-rolls Clause i of section ix declares the jumma- 
bandi to be final for all practical purposes, “until dis- 
tinctly altered after full investigation in a regular suit” 

These chittas and jumm abandis and the maps prepared 
by settlement officers are , however, not public documen ts 
within the meaning of section 74 of the Indian Evidence 
Act (I of 1872) They are records prepared by those 
officers in their executive capacity for the private pur- 
poses of the Government * A contrary view was taken by 
Justice LS Jackson in Tarn P attar v Avinas Chandra 


1 Preamble to Reg VII of 1822 

fl Preamble to Reg VII of 1822 

3 Syed Shah v Durga, 22 W R 455 

4 Junmaijoy v Dwarka Nath I L R 5 Cal 287 , Ramchandra i> 
Bangsidhari I L R 9 Cal 741 , Akshoy v Shyama Chararr I L R 
16 Cal 586 , Kanto Prashad v Jagat Chandra I L R 23 Cal 335 
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Dutt He said that the " act of a Deputy Collector in 
making a settlement or enquiry under Regulation VII of 
1822 is that of a public officer whether it be judicial or 
executive probably it partakes of both characters >l 
But this view was not accepted as correct in the 
later cases Garth C J went further and held that 
maps and plans prepared by the Collector for the pur 
poses of settlement of rent would be no evidence* under 
section 83 of the Act 

As regards the holder of a resumed invalid lakhiraj 
land within a khis ntahil the rent assessed is binding 
until the assessment is set aside or abated ® The raiyats, 
however, are not bound unless they assent, or the pro 
visions of the law as to enhancement of rent are com 
plied with * This is a necessary consequence of the 
Government being considered as a private proprietor m 
the districts to which the Bengal Tenancy Act applies 

In the year 1828 Reg ulation IV w as passed for ex 
tending the powers exercised by Collectors under Regula 
tionVIIof 1822 and for control and revision by the Boarc 
of Revenue but the requirements of the law as laic 
down by these Regulations were never earned out satis 
factonly Considerable difficulty was felt in M ascertalnmf 
the amount of the jumma payable by raiyats in any raahdl 
under settlement, on an ascertainment of the quantity 
and value of actual produce or on a comparison between 
the cost of production and value of produce * The 
pnnaple which was laid down in the previous Regula 
tlons and which was then understood to be the only 


Tara r Arlan I L. R. 4 Cal 79 

* FUmchandn * Dio(tMlnri L R 9 C al 741 

* Harapraud r Sfamipra^d 6- W R. (Aft 107 

Tha K*wib N«|m r Ramt I \\ R. (Aft X)5f D 1 
* Rajkoraar id W R. IJ3« E&JreCnlU r Natukoosur to IV R. 
2071 Ledll » Doorj 31 \\ R,4loj RtirodJIa * Me. Atpl* 

22 W R. S4o 1 Ak«hoy r Sbyamt Ckiran I L R iC Cj! 5^ 

> RrjoUlku* l\ 9 
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correcL theor) of rent and was generally accepted by 
European economists, was declared by this Regulation 
to be inapplicable, as it certainly was, to the Indian 
people 1 The principle of assessment based on cu s- 
tomary rent, if I may use that evpression, was ado pted 
This basis of calculation was the rate of the rent ac- 
tually paid by a large class of tenants, or the rent paid 
for land of similar description and under similar 
circumstances in places adjacent Rut the principle 
was not long adhered to , and the value and ca pabilities 
of land be gan again to be taken into consideration 
since 18.^ 7 

The powers conferred by the Regulation Laws upon 
settlement officers were considered insufficient, and in 
the year 1878, an Act was passed by the Bengal Legis- 
lature “ to define and limit the powers of settlement ment A£ts 
officers with respect to enhancement of rent 02 This 
Act was, however, soon repealed, and in the following 
year, an Act 3 was passed which is still the law in all the 
Re gulation 'Proyjnces-DOt_ touched _upon by the Bengal 
Tenancy. Act of 1885. I shall have to deal later on 
with the details of the system of enhancement prescribed 
by this Act and the corresponding Acts I may notice 
here one peculiarity as to the power of the settlement, 
officers, namely, that the jummabandis prepared by them 
are final after publication, unless contested* in civil suits 
instituted within four months, 4 and unless it be proved 
"by the raiyat that the enhancement was not in accord- 
ance with the Act B This is a burden which it is always 
difficult for raiyats to discharge There is no presump- 
tion that the rent previously paid was fair and equit- 
able, a presumption that all civilized legislation ought' 




v/ 


1 Reg IX of 1833, Sec 2 

* Aft III (B C ) of 1878 

3 Aa VIII (B C ) of 1870 

1 Aa VIII (BC) of 1879, Sec 15 
8 Aa VIII (B C ) of 1879, Secs. 9 and 10, 
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to recognise, 1 The Bengal Act of 1879 has now been 
jrepealed in the Regulation Provinces under the Liente 
I nant Governor of Bengal except Onssa a The Local 
Government may with the sanction of the Governor 
General in Council extend, by notification in the official 
Bengal Ten Gazette, the whole or any portio n of the Bengal Tenancy 
*£^1^)**°* Act to the Division of Onssa or any part thereof and 
chapter X of the Act has been extended by a notification 
The Settlement Regulations are however, In force 
throughout the temtory under the Lieutenant Governor 
except the Scheduled Distncts as defined in Act \ 1 V of 
1874 Section 195 clause (a) of the Bengal Tenanc) Act 
lays down that nothing in that “Act shall affect the powers 
and duties of Settlement Officers as defined by any law not 
expressly repealed by the Act Regulation VII of 1822 
and the Regulations modifying the same have not been 
expressly repealed by the Bengal Tenanc) Act though 
for all practical purposes and to avoid complexity the 
rules of law and procedure laid down in chapter \ of that 
Act about the record of rights and settlement of rent nre 
adopted e\en in the khdz mah&ls In the Scheduled 
Distncts there are special laws in force for land revenue 
administration \ou will find them collected in chapter t 
of the Settlement Mannal of the Board of Revenue 
I ought here to add that b) the terms of section 14 
of Regulation VII of 1822 the assessment made by the 
Collector and confirmed by the Board of Revenue is 
final as to the amount except as to agricultural ratals 
fiml In some Th e cj V il courts have no power to question it only 
ea«du right to assess may be questioned 8 

‘ Aft \ Til (B.C0 of 1M9, Sec. 151 Aft MU o! iRSj Sec. rj 
See. 104, «ol»-*ec. 31 I*»nr * !Ut!« W R. Sp \ oL 131 j o» rerir» 
fWrf»38i •odtMilUy 35 °. K " R Sp. \oL.4<?i T>uVora«l w 
Rl*s*mr jU R. {Aft X) 251. tc D L R. F n sozi Um»k 1 «lo* 
Srtktnta 21 \\ R. loSj HllUr J«adjf I W R 3 
• Aft MM of 1 

RfjC MI of iSw. Sec. XII. R»rn Chirvl r Got* r« rre * I 6 CL R- 
365 Sccrttiry * F*KimldaB»l«a I L. R. 1 7 CiL 59a. 
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The Comini‘-sionei>hip of Assam including Sylhel Assam 
is, since the year 1874, under a separate administration 
The whole forms a Scheduled District under Act XIV 
of 1 S74, and the Statute 33 Vic cap 3 applies to it. 

A part of the country, namely, the tract at the north foot 
of the lulls in Goalpara, is regarded as permanently 
settled, but the rest is Go\ernmcnt property The 
Settlement Regulations of the Bengal Code, supplemented 
by rules framed by Government, are now' in force in 
Assam 

By the operation of the Resumption Regulations, Resumed 
large quantities of land within the ambit of the perma- 
nently settled estates of Bengal and Bchar came to be in 
the direct possession of Government Many of these 
w'ere, according to the practice and procedure that prevail- 
ed before 1S71, permanently settled, but in that year 
certain geneial rules W’ere framed by which the 
revenue officers were required to lease them out on 
temporary settlements They are very seldom, if ever, 
kept under khds management During the period 
of settlement, these resumed lands are necessarily sub 
jected to the Iaw r s m force with respect to such estates, 
and revenue is settled under Regulations VII of 1822, 

IX of 1825 and IX of 1833 and Act VIII (B C ) of 1879 
I shall revert to this subject later on, when I deal with 
the Resumption Regulations. 

It not unfrequently happens that there are no pur- p urc hased 
chasers of estates put up to for arrears of revenue If the a " d escheat 

t 1 cd estates 

gross assets of an estate are reduced by diluvion,or depop- 
ulation on account of epidemics, famine or inundations in 
successive years, so that there maybe no purchasers, the 
Collector is authorised to purchase on behalf of Gov- 
ernment In such a case the acquisition is subject to the 
provisions of Act XI of 1859 1 Instances of escheated or 
forfeited estates are not rare The Khurda estates m the 

1 Aft XI of 1859, Sec 58 
G 



5 ° 


KH is iUHJtlA 


I»Und 

char#. 


Role* ot 
immcnt 
tereoae 


district of Pan, Angul and Banki have come into the 
possession of Government by escheat A few estates 
in Behar Were made hbfls after the Indian mutiny, but 
most of them were re settled permanently 

Island chur s are under Reg ulation XI of 182O. (di e 
property of Government* Some of these have been 
temporarily settled Alluvial accretions to an estate 
by the recession of the sea or of tidal navigable nvers 
are not the property of the State They belong to 
the holder of the lands® to which the newl) formed 
lands have gradually accreted But the Government ha s, 
under Act IX of 1847 the right to assess such accrete d 
lands with ad ditional revenue if it be found that such 
lands areliol reformations^ in the site of dituviated parts 
of settled estates and if the holders of the estates have 
continued to pav revenue for the same without abate 
raent* Several estates have been formed on account of 
the separate assessment of such accreted lands The> 
are seldom if ever kept under khis management, as 
^Hnder the law the Government is bound to allow the 
holder of the adjoining estate to have the settlement. It 
is only in cases where the holder of the estate declines to 
{accept the assessment that the land becomes khds * but 
ieven then the proprietor is entitled to mahkana 
**- Revenue is assessed on the principles laid down In 
of Regulation VII of 18*2 aod the Regulations and Acts 
modifying it and the proprietor Is entitled to have 
settlement at a jumma calculated on the gross assets less 
collection charges and maltkana Such accreted lands 


fteu XI ot 1835 Sec. 4 d. 3, 

• KhlUt * Colleger \% R. (1M4) 75. 

Re* \t ot 1835, Sec. 4 cl \ Po«M r Ktrtt l \\ R. U41 Oydit 
V Rim£ovltsrl 3 N \V P R«p- Fail* tmlUr 4 N \S P lja» 
Lope* r 3 D LR. 53«i 13 M 1 V4&7 14 ft. P i» 

Aft IX ©l t ?47 Sec. 7 

Secretary t Fxhjml^jnoim L R. 17 I A 40 *>e I L R. 17 
Cal 390 

Rcj WILcfvfj* S<c 4J 
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are numbered m the revenue roll of the District as 
separate estates 1 

The polic y of Government was to settle land s 
permanently after assessment under the S ettlement 
Regulation s In fact, those Regulations were framed 
in pursuance of that policy Since r 86 1 , the policy 
of selling estates outright after settlement was also 
adopted, a policy which may well be questioned from 
a financial point of view In 1871, a change was mtro- 
duced, since when te mporary settlements only hav e 
been allowe d But in 1875, the Government ruled that 
there should be khds management whenever practicable, 
if the extent of land and cultivation are sufficient to 
support tehsildam (collection) establishment 

The settlement of land-revenue m temporarily settled 
estates and khds mahdls takes place periodically The 
Government is a landlord within the meaning of the 
word as used in the Bengal Tenancy Act, and though 
the amount payable directly to Government in the khds 
mahdls is rent , the paramount title of the State carry- 
ing with it the right to receive revenue and the pro- 
prietary right to receive rent uniting in the Govern- 
ment, the proprietary interest merges in the paramount 
title, and rent in such cases is c all ed revenu e The 
y right, however, to settle the revenue is regulated, in the 
districts to which the Bengal Tenancy Act applies, by 
the procedure laid down in chapter X of the Act and 
the rules framed by the Local Government, and no fresh 
settlement of revenue can be undertaken until the lapse 
of fifteen years, though there may be decennial surveys 
under Act IX of 1847 In the temporarily settled estates 
the same rules are applicable The Settlement Officer as- 
certains the amount justly payable or is actually paid by 
the raiyats which is ordinarily called rent , and after such 
assessment, deduction is made for collection charges 
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and mahkana where this is payable and temporary 
settlement is then made with the person who be 
comes the proprietor or landlord for the period during 
which the settlement may last 

Settlement operations are now going on in the 
province of Orissa which contains the largest number 
of temporarily settled estates Although Regulations? 
Vfl of 182a IX of 1825 and IX of 1833 and Act VII I j 
(0 C ) of 1879 apply with fall force in this province, thej 
procedure for fresh settlement adopted is that laid donn 
by chapter X of the Bengal Tenancy Act and the rules} 
framed under section 189 of the Act I propose to deal 
y with this province later on 
SgjuftTrfmin fn the beginning of this century the large tract of 

deltaic land known as the Sunderbuns and covered with 
dense forest was not included within the permanently 
settled area of the districts of Twenty four Perganahs 
and Jessore But squatting and encroachment b> 
holders of adjacent permanently settled estates were 
common even in those early days The xermndari of 
Taki in the Twenty four Perganahs were the most pro- 
minent in this practice of encroachment In the year 
1816 the Government thought it necessary to appoint 
a special officer called the Commissioner of the Sunder 
bunds for the fi>c*I management of this traft. 1 Se&ion 3 
of Regulation II of 1819 wellknown as the Rejump 
tion Regulation expressly referred to this forest tract ‘ 
and in 1825 the settlement rules laid down in Regulation 
VII of 1832 were made applicable to it a Up to this time 
however the attention of Government was directed ont) 
to the cleared and occupied portions which were tnercath 
ments and which were technically taufir But In 1838 
Arules were laid down for the determination of the 
boundaries of the tract which was formally declared* to 
be the property of the State the tame not having been 

R t Jij;f itb*> 3-' L 3- 

IX of 1*1$ S+c 3 1 j R re »Vof ij <t r 
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alienated or assigned to zemindars ” The Governor- 
General in Council was declared competent to “make 
grants, assignments and leases of any part of it " 1 The 
claims of persons in possession of cultivated lands in the 
neighbourhood of settled estates were left to be deter- 
mined under the rules laid down in Reg II of 1819 
Any objection to the line of delimitation was to be 
made within three months 2 from the date of the Commis- 
sioner’s proceeding fixing the same, and on no account 
later on This sea-board of the delta of the Ganges 
was defined by the bou ndary line laid down in 1829 by 
Mr W Dampie r, the then Commissioner of the Sunder- 
buns Capt ain Hodge’s map is a well-known map of 
delimitation The cultivated portions within the line 
were formed into permanently settled estates as " patit- 
abadi ” taluqs 

Junga lburi leases or leases for reclamatio n and culti- 
vation of waste lands in the Sunderbuns began to be 
granted from time to time until the year 1845, when a 
large number of grants were made, but no definite rules 
for grants of waste lands were framed until the year 1853. 
The Sunderbun grants made under these rules were for 
99 years with conditions for progressive enhancement of 
revenue and compulsory clearance There was liability 
to forfeiture for non-clearance After the lapse of 99 
years there is to be fresh settlement of revenue Most 
of the important lots, thus granted,have now been cleared, 
and many of the present holders of the grants are rich 
land-holders The rules of 1853 were virtually superseded 
by those laid down in accordance with Lord Canning’s 
Minute of 1 86 1 , — the sale-rules known as the “ fee- 
simple” rules But they proved inoperative, and a set of 
revised lease-rules was adopted in 1879 The rent-free 


1 Regulation III of 182 8, Sec 13, cl 1 

a Raja Barada v Commissioner 12 M 1 A 225 1 2 B L R , P C , 
33 , "I WR, P C , 14- 
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period is, under the new rules, ten years, and there is 
only one clearance condition vtM , that one eighth of the 
entire grant should be rendered fit for cultivation at 
the end of the fifth vear, the usual term of lease being 
for ty y ears with condition of resettlement The tenures 
are heritable and transferable 

The lands covered by the grants made under the old 
or the new rules are temporarily settled estates, and the) 
come within the purview of the Regulations and Acts deal 
mg with them They are saleable for arrears of revenue 
under Act XI of 1859 and Bengal Act VII of 1868 

In the year 1865 the Government of India gave its 
special attention to the -management and preserra 
tion of Government forests The rules in force at the 
time were with modifications Incorporated in Act VII of 
that year The importance of the preservation of forests 
was Insisted on by high authorities in India and in 
1878 an Act 1 was pa ssed to amend the law relating 
to them Forest settlement officers were appointed, 
as also forest officers for the preservation and protection 
of forests and provision was also made for income from 
forest produce The settlement officers were vested with 
the powers of a Collector under the Land Acquisition Act 
of 1870 Penalties were laid down for infringement 
of the provisions of the Act and the subsidiary rules 
that might be framed thereunder 

These important provisions for the protection of 
forests required the establishment of a special depart 
ment of officers The income of Government may 
be classed mainly under three heads vie , sile of timber, 
the catching of wild animals especially elephants and 
produce of trees such as rubber caoutchouc, gum and 
cocoons The working of the Act has occasionally caused 
hardship upon private owners of forest lands Convic 
ttons under the provisions of the Forest Act arc 
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not unfrequent, and you will find in the Reports a 
number of cases on the subject 1 

A small quantity of land is held by Government as 
khds on acquisition either from settlement holders or 
holders of revenue-free lands I leave out of consi- 
deration such lands as are still held by Government on 
payment of rent to zemindars Acquisition of land 
for public purposes was not common in the beginning 
of the British rule The only lands then apparently 
used were for military purposes and for manufacture 
of salt The monopoly of salt-manufacture began since 
the* year 17 80 Large quantities of land on the sea- 
coast fit for the purpose were taken possession 
of by the Salt Agents of Government in the Twenty-four 
Perganahs, Jessore, Khulna, Chittagong, Midnapore and 
Balasore, for which, whenever the lands were included 
within the ambit of permanently settled estates, Govern- 
ment paid klialari rent In 1824, Regulation I was passe d 
for acquisition of lands for public purposes and the ad- 
justment of the claims of zemindars for salt lands This 
Regulation continued to be in force until the year 1857, 
when Act VI was passed, repealing it In the mean time, 
two Acts had been passed in 1 850— A ct I, extending the 
first seven sections of the Regulation to the town of 
Calcutta, and Act_XLII, declaring Railway to be public- 
work within the meaning of the Regulation A ct X o f 
1870 repealed the Act of 1857, but the Act now in force 
is Act I of 1894 Under these Acts, acquisitions made 
by Government are free of all incumbrances 

Section 10 and the subsequent sections of Regula- 
tion I of 1824 deal with the right of Government 
as regards jalpai or salt lands The Government g ays 
up the monopoly of salt-manufacture in 186 3, and such 
portions of the lands occupied for salt purposes as 
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1 Deputy Commissioners Notheram 21 W R 435 , Queen Empress 
v Ramji Sajaba Rao I L R iq Bom 124, 
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were wtbin lbe area of permanently settled estates, 
were assessed and settled as khds mahils Disputes 
arose between Government and some of the zemin 
dars m the district of Midnapur the latter claiming the 
right to hold the lands One of these cases was contested 
but the Judicial Committee of the Pnvy Council decided 
in favour of Government, bolding that Regulation I of 
1 824 gave Government the absolute nght to these lands 1 

Road cess under Act Vf+T (B C) of 1880 is payable 
by Government for the khds rnahdls in the same way as 
by the owner of private estates Section 7 of the Act pro 
vides for payment of road-cess by the local Government 
the aara not exceeding what would be payable by a 
private person The public works cess which is a fu nd 
originally levied for famine purposes but now a ppro 
prTated't oinipenal purposes, d oes not seem to be payable 
by~ the local Governm ent 

The Government dues in khds mahdls arc generally 
realised by the certificate procedure laid down in the 
Act known as the Public Demands Recovery Act 1880 * 
The Act has not been found to work satisfactorily and 
It is expected that a new Act will be passed by the 
local legislature early next year The Act now in force 
gives the Collector, or a Deputy Collector duly em 
powered »n that behalf power to file a certificate* in 
his office, and from the date of the service of notice 
thereof 4 it has the effect of an attachment on the pro 
perties belonging to the debtors * After the expiry of 
thirty days and if 00 objection be made or if an ob 
jection be made and the same be disallowed * the certl 
fiente has the force of a decree of the Civil Court and 
the Collector has the nght to enforce the same 

SttnUrf r Ataodm ojn I L R, B C »l p5 «. 6 Ce**U * t*4- 
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and levy the amount as a civil court The proceed- 
ings taken are generally loose, and the various steps 
for bringing the debtors’ properties to sale are left 
without proper supervision to irresponsible agents 
Instances of gross violations of private rights by sales 
under the Act are very frequent. I have been in- 
formed that Government dues are not also fully realised 
by the adoption of the Certificate Procedure I hope 
the amending Act will be so framed that not only the 
interest of Government will be duly protected, but ample 
piotection will be afforded to a poor but a large class of 
subjects who are now frequently made to suffer from the 
negligence and occasional stupidity of the subordinates 
in District Collectorates It very frequently happens 
that the poor debtors, who cannot afford to have revenue- 
agents at the Collectorates to watch their interests, know 
nothing of certificates and sales of their properties under 
the Public Demands Recovery Act, until the fortunate or 
unfortunate purchasers, as the case may be, come to take 
actual possession Litigations follow to the ruin no less 
of the purchasers than that of the debtors The cases 
are taken through the various stages of the tardy and 
cumbrous procedure of civil courts The extension of 
the provisions of the Cess Act 1 for direct realisation of 
Government dues from the poor lakhii aj -holders has 
been a source of unmitigated mischief in several dis- 
tricts The amounts realisable are small, but the means 
adopted for their recovery are expensive and occasionally 
bring down ruin 2 


1 Aa IX (B C ) of 1880, Sec 70 

* Since these leftures were delivered the Bengal Legislature has 
passed Aa I of 1895 which has materially altered the Aa of 1880 One 
important feature of the Aa is the extension of the provisions of sec- 
tion 310 A of the Code of Civil Procedure to certificate-sales 
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When the East India Company took formal charge 
of the finances of the Bengal Provinces as Diwan of 
the Great Moghul, it was found that large quantities of 
land were in the possession of private individuals who 
paid no revenue for them Starting, as they did with 
Sjthe theory of the king’s or the conqueror’s absolute 
(dominion over the soil, the Company was not bound to 
(recognise any right that detracted from the right to 
take possession of or assess with revenue every inch 
of land in the country But principles of humanity 
prevailed and the Government continued to the “grantees 
or their heirs such of those grants as were hereditary 
and were made before the date of the Company s acces- 
sion to the Diwam, provided the grantees or their heirs 
had ob tained possession previous to that date." 1 To 
use another utterance of" the framers of the Regulation 
Code of 1 793» “the lenitj of the East Tndla Company 
induced them to adopt it as a principle, that grants made 
previous to the date of the DiwanI should be held 
valid ' * though there were certain necessary restriction* 
The origin and history of these grants made by the 
previous ruling powers in India is a subject of some 
interest The Hindu kings, as we have seen, were en 
titled to a share of the produce of tho land for the pro- 
tection they afforded to life, liberty and property But the 
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great law-giver of ancient India said — 1 <( A king, even Manu. 
though dying with want, must not receive any tax from 
a Brahmin learned m the Vedas;” 1 and he added, — <{ By 
that religious duty, which such a Brahmin performs each 
day under the full protection of the sovereign, the life, 
wealth and dominion of his protector shall be greatly 
increased ” 2 Our great poet Kalidasa m his AbJnjnana- 
Sakuntalam was referring to the utterances of Manu 
and other sages and the universal practice of Hindu 
kings, in the following conversation between Dushmanta 
and Madhavya . — 

(t Madhavya — Say, you have come for the sixth part 
of the grain which they owe you for tribute 

“King. No, no, foolish man, these hermits pay me a 
very different kind of tribute which I value more than 
heaps of gold or jewels , observe — 

The tribute which my other subjects bring, 

Must moulder into dust , but holy men 
Present me with a portion of the fruits 
Of penitential service and prayer, 

A precious and unperishable gift .” 3 

(Dr. M. William's Translation). 


Manu, Chap VII, v. 133 
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VWino Vishnu has also Baid — u A sixth part both of the virtu 

ous deeds and of the iniquitous acts committed by his »ub- 
lects goes to the king’ 1 This exemption from tax of 
a class of men on the principles thus enunciated is an 
instance of, what lawyers call, a legal fiction The king 

is supposed to be entitled to a sixth of the produce from 
all persons in occupation of land, and the exemption of a 
class of pious men is ascribed to a fictitious payment 
— a payment which according to Hindu notions not 
only counterbalanced but outweighed by far, in both 
temporal and spiritual points of view, any benefit 
that might be conferred by actual payment in kind 
or specie 

VrfUspatL This practice of allowing pious Brahmins, learned in 

the Vedas to hold land revenue free was soon extended 
to Brahmins, who had a large number of disciples to 
teach in other branches of learning and also to other 
religious and charitable objects By the time that 
Vnhaspati composed his su/ras, who according to 
European authorities, wrote long after the da>s of Manu, 
the legal fiction was lost sight of, and the sage distinctly 
speaks of gifts of lands to pious Brahmins learned In the 
Vedas without reference to it The extension of the terri 
tories ot Hindu Kings and the subjugation of aboriginal 
tribes necessitated the immigration and settlement 
of learned Brahmins in the newly acquired countries 
Vnhaspati says - The king shall invite Brahmins 
versed in the Vedas and devoted to the maintenance of 
the sacred fire and settle them in the newly acquired 
■WJainJkya. land and make provisions for them * ^ajnavalkya 
also mjs —“The king shall provide a place for nod 

1 vtwt sc cxr«r 
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settle Brahmins, \crsed in the throe Vedas, in the town, 
with provisions for their maintenance, charging them to 
perform the duties of their callings ,M There arc various 
pious and religious acts which these Brahmins were ex- 
pected to perform, and the texts of sages arc man) that 
require them to perform duties which, we would say, are 
necessar) e\cn for sanitary and agricultural purposes 
The grants made bj Hindu kings were express- 
1} re\enue-frce The deeds which the kings were 
directed to execute as evidence of such gr ants we re 
ca lled sdsana or i ajsdsqiia } and were required to be, 
if possible, on copper-plates Vrihaspati- states in 
detail what these copper-plate grants should con- 
tain Grantees were to hold in perpetuity, or to 
^qse the rhetorical language of the sage, “ as long 
as the sun and the moon shine on the horizon.” All 
future kings are enjoined to respect these grants 
Many copper-plate grants, almost in the very langu- 
age of Vrihaspati’ s texts with immaterial modifications, 
have been recently discovered For the purposes of 
the present lecture, I W’ould draw- your attention to 
only a few' specimens covering lands in the Low r er 
Provinces of Bengal 1 he tide of Aryan migration to- 
wards the East w r as rather slow' Bengal attained 
importance as an Aryan kingdom during the reign of 
the Pal Rajas and their successors, the well known 
kings of the Sen family It is said that the celebrated 
Ballal Sen 3 and his worthy descendant Lakshman Sen 4 


Yajnavalkya quoted in Virarmtrodaya, p 423 

11” 

Vnhaspati quoted in Viramitrodaya, 192 

3 1066 to 1107 A D 
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made a large number of grants m favour of learned 
Brahmins and even of Kaya5thas f wbo had been invited by 
Adisur 1 from the North Western Provinces to take up 
permanent abode m the nch and alluvial lands of the 
Gangetic delta. Several ancient families in these pro- 
vinces claim their descent from these settlers, whom the 
policy or liberality of the Sen Rajas drew down from 
the earlier habitations of our Aryan fathers, and they 
still hold lands under grants made eight or nine cen 
tunes ago The copper plates that have been discovered 
are legal documents, complete in every respect, executed 
apparently for pious and religious purposes Vigraha 
Pal was one of the Pal Rajas, and the Amgachi plate* it 
an instance of alienation of revenue made by him A 
copper plate was discovered near the Sunderbuns 
some years ago, executed by the celebrated Raja 
Lakshman Sen 8 Another copper plate was discovered 
in 1874 In the Tarpandighi In Dinajpur, also exe- 
cuted by Lakshman Sen by which the gTantor granted 
a share in the land of the village of Bilahlsti 4 
A similar plate executed by Keshub Sen son of 
Laksbman Sen, has also been found in Perganah 
Iditpur in Bakbergunj * Copper plates have also 
been discovered, similar in language and import, exe- 
cuted by the Hindu Kings of Behar — the Magadha 
and the Mithila Kings Grants of lands revenue free for 
the performance and continuance of the worship of 
Hindu Gods were also numerous They are generally 
| in the names of the priests the itbaycts 

Grants to Brahmins arc known in Bengal h} the 
^generic name, bramhatt ar, and in Behar by the nam e 
\ bni (yfn) and lands dedicated to the gods by the name 

• 9W to icwfi A.D 
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"dev at ta r or bissenpnt. These grants are known in 
different parts of the country and, according to the 
peculiarities of the terms and conditions, under various 
names, some of which require specification Mahatra n 
are revenue-free grants to persons or families other than 
Brahmins These latter are also numerous in Bengal 
proper, especially in the Presidency Districts 

As I have already said, the Afgan conquest of Bengal Prafticem 
was never complete Many of the ancient Hindu royal laterda y s 
families, which, according to the practice of olden days, 
had only become tributaries or subordinates of the 
Sen family, as the imperial power, continued to hold 
on, after the conquest, sometimes yielding only nomi- 
nal allegiance to the Musalman viceroys or kings, and 
not seldom defying them. The grantees of revenue- 
free lands in these independent or semi-independent 
principalities remained in quiet possession, and we 
have reason to believe that fresh grants continued to 
be made even in the days of Afgan rule The Great 
Moghul could not make much impression in Bengal 
The same causes, which had worked in the days of'lndia's 
freedom from foreign yoke, impelled, with equal force, 
the class of men latterly called zemindars , to occasionally 
alienate the state share of the produce of lands in 
favour of Gods and Brahmins and the gentry in these 
provinces Thus large quantities of land in the 
Bengal Provinces, especially in Bengal proper, came 
to be lakhiraj i e , free from khiraj or revenue, and 
the East India Company, when they accepted the 
Diwani from the great Moghul, had many difficult prob- 
lems to solve with reference to them 

The doctrines of the Mahomedan faith, as much as Wuqfs. 
the Hindu, favoured grants or appropriations for reli- 
gious and charitable purposes “ Superstitious uses” 
is an expression that could be applied equally to the 
practices of almost all nations and all creeds Religious 
fervour existed in the Afgan and the Moghul Kings 
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and Emperors in a high degree Even that extraordin 
ary pnnee Akbar Shah with his broad views, which 
some historians have characterised as irreligious, was 
not slow in making gifts of lands to men of great 
merit, and for pious and charitable purposes Instances 
of grants by other Mahomedan potentates to Hindus 
were not also uncommon 

Grants to military officers and servants of th e stat e 
were called jaigtr s in the days of the Mahomedan gov 
eminent, fn the language of Regulation XXWIl of 
* 1 793 1 ‘ we to be considered as life tenures 

mly and with all other life tenures are to expire with 
he life of the grantee unless otherwise expressed in 
he grant/' They have often been said to be life grants. 
Originally of a feudal character, but not hereditary, 
they were granted on condition of service. In India, 
however, offices frequently descend from father to son 
and they were renewed very frequently in fa\our of 
the sons of previous holders But the terms of jaigtr 
grants were not uniform They were occasionally given 
to be held as hereditary and alienable grants A jmg ir 
must be taken pnrtia fa ett to be^ an e state for life 
only although it might bejin such terms and condf 
lions as to make it hereditary * Under British adtnlnis 
traUan many jatgtrs ha\e become hereditary and 
alienable • Jatgirs are said to be of two k inds^ 
^con ditiona l and unconditional Conditional ja tgtrs 
couidTbq held os long os the grantee continued to perform 
the service for which the revenue was alienated in 
bis fa\ our 4 Unconditional jatgtr s arc personal grants 
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VARIOUS KINDS Or BADSHAHI GRANTS 

for life. 1 In Bengal there are a few jaigirs, but m Behar 
there are a good many created by the emperor Shah 
Alum, and they have since been treated as estates of in- 
heritance 2 It should be remembered that jaigirs are 
not grants of lands, but they merely indicate intercep- 
tion of the khnaj They are not strictly foUtiiaj , 

Milk or Mi lik was, in Mahomedan times, a grant MilkorMihk 
of land, and not merely interception of the revenue. 

The grantor was usually in occupation of the land. 

Such grants are very common in the North-Western Pro- 
vinces , they are rather rare in Bengal and are general- 
ly known by other names. They are hereditary and 
transferable 

Regulation XXXVII of 1793 refers to altamgha , Altamgha 
ayma and madadmash^g rants as hereditary and trans- 
ferable by gift, sale or otherwise 3 Hereditary altam- 
ghas were royal grants under the Emperor’s red seal, 
and referred to revenue of land under cultivation. They 
are now found chiefly in Behar 

Ay mas were grants made to I mams by the Aymas, 
soverei gn. In Bengal they are of two descrip tions, — 
rev enue- free ( lakhiraj ) and revenue-paying^?;^ Igoozary). 

We shall deal with revenue-paying aymas later on, as 
they are now regarded as revenue-paying estates. 
Revenue-free aymas are in their incidents the same as 
tmhjt and madadmash 

=* Mada dmash g rants are not uncommon in Bengal. Madadmash. 
They were ma de for religious purposes and, as such, 
are inalienab le 4 The grants were in perpetuity The 
distinction between madadmash and grants of a similar 
nature known by other names is very little, except as to 
origin and use of the lands , but whatever the origin, the 
Regulation of 1793 has done away with all distinctions. 


1 Bukronath v Government I. L R 5 Cal 389 

2 Field’s Introdu&ion to the Regulations p 68 

3 Reg XXXVII o£ 1793, Sec 15 

Jewun Doss v Shah Kubeeroodeen 2M I, A 390 
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Seyurghal gra nts are not mentioned in the Regnla 
bon, but they are found in Bengal These were grants of 
lands to learned men and scholars, to Afadrasax or 
colleges or to Faktrs or saint s who withdrew themselves 
from worldly affairs They were originally for life, but 
when grants were made to colleges they were neces 
sanlv perpetual These grants like malgoosary aymas 
I were not free from revenue and one fourth of the reve 
l nue was payable as the share of the state 

Naza r at lands are held for performance of services 
and for other religious purposes at musjtds They were 
granted for public purposes for the benefit of the Maho- 
medan community Being public endowments, they 
are inalienable in their nature like lands granted for 
other charitable and religious purposes- The succession 
is regulated according to the directions in the grants, or 
the custom and usage prevalent in the locality 

It does not appear that during the period of the 
Mahomedan government of the Bengal pro\ inces, nny 
serious attempt was ever made to resume revenue free 
or rent free lands though, as a matter of fact, they 
were then almost as abundant as they were in the year 
1793 After the assumption of the Diwani in 1763, 
some fresh alienations were undoubtedly made The 
distressful visitation of the famine and the consequent 
depopulation Ibc necessajy solicitation of the icmin 
dars to have men of the higher classes as well as 
actual cultivators to occupy and cultivate the land and 
prevent its reverting into the state of primeval forest 
under the tropical sun and rain and not unfrequent 
ly the fraudulent desire on the part of some xemindars 
to take advantage of the revolution and the disorder, 
attending the administration by a set of handful men 
who were from their ignorance of the people and their 
language, merel) tool sin the hands of crafty subordinate* 
had Induced alienations of land at lakhirej without the 
authority of Government, The superior officers 
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Company’s service had reason to believe that land to a 
considerable extent, held under exemption from payment 
of Government revenue, existed in the Bengal provinces, 
some under proper authority, but a good deal under frau- 
dulent and forged grants The Directors of the Company 
wanted money Increase of revenue was urgently needed, 
and as a means of replenishing the exhausted coffer, 
plans were early adopted to check further alienations, 
and for ascertaining the real merits of the alienations 
already made The first attempt was made by Warren 
Hastings in 1782, and Regulations were passed for the 
purpose These were modified m the following year. 

These rules, again, were, with certain modifications, 
reproduced in Regulations XIX and XXXVII But the 
plans thus made for the increase of revenue were in- 
effectual, and Regulati on II of 1819 was passed to carry 
out effectively the object of the Resumption Regula- 
tions of 1793 The Regulation of 18191s well known 
in Bengal by the vernacular name, Poem Quanoo n 1 
Other Regulations were subsequently passed in fur- 
therance of the same object, and Regulatio ns IX 
and XIV of 1825 and III of 1828 are the most im- 
portant of them This last Regulation empowered 
the appointment of special Commissioners, known 
in Bengal as Khds Commissioners , for the trial of the 
large number of resumption cases which were filed after 
the passing of Regulation II of 1819 The Government 
succeeded in resuming some lands, and the holders of 
permanently settled estates derived additional income 
by having occasional recourse to the resumption laws, 
but, more frequently, to forcible ouster 

The study of the resumption laws and the numer Study of re- 
ous rulings interpreting them is now of little practical now P of°httle V3 
utility. The legal machinery introduced by these laws, praftical ut- 
with all its crushing power, has done only a small lty 
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portion of the work, it was intended and expected to 
'■hchieve, but the stronger hand of time, with its rules of 
prescription and limitation, has now almost entirely 
quieted titles, however disputable at one time. Now 
and then, a purchaser under a sale for arrears of re- 
venue or reot, obtaining land free of incumbrances, 
attempts to disturb long possession , now and then, the 
combination of raiyats sets up false and fraudulent 
lakfuraj titles to defeat or delay the realisation of rent 
by new or oppressive landlords and, occasionally, the 
forcible ouster of lakktraj holders compels them to seek 
remedy at law bat these cases are growing rarer with 
the lapse of time The cases that are now instituted 
are decided more on general principles of prescription 
and limitation than on the technical rules laid down in 
the Bengal Regulations But no treatise on the legal ina 
dents of land m Bengal should be without a few words 
on the once important laws about resumption Laws, 
which cost immense sums in litigation, and procedures, 
which brought forward immense learning and legal 
disquisitions, are matters of study and curiosity to legal 
antiquarians 

Scope ofth» Broadly speaking the Resumption Regulations re- 
ferred not only to lands within the ambit of perma 
nently settled estates but also to lands outside the same 
The latter class of lands was not dealt with by the ear 
her Regulations Regulations II of t8tg l\ of l# 35 i 
MV of 1825 III of 1828 and l\ of 1833* deal with lands 
not included within th e limits of any perganab, mouxah 
or other division of "estates, already s ettled They were 
mostly waste or uncultivated lands at the time of the 
permanent settlement.* The proceedings however, 
about them were also called resumption proceedings. 
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At the time of the Decennial Settlement, large 
quantities of unascertained land had been left unas- 
sessed, th ough t hey were within t he settled a rea The 
Government, at the time, classed them under two heads, 
the one claimed to be held under Badshahi or royal 
grant s, t he other non-Badshal u The rules passed on 
the 23rd April 1788 had dealt with Badshahi grants, and 
those passed on the 1st December 1790, with the other 
class In the Code of 1793, passed on the 1st May of that 
year, the distinction between the two classes of grants 
was preserved. In the Proclamation announcing the 
Permanent Settlement, the Governor-General in Council 
retained the power to " impose such assessment, as he 
might deem equitable, on all lands at present alienated 
and paying no public revenue which had been or might 
be proved to be held under illegal or invalid titles.” 
The Proclamation then went on to say — “ the assessment 
30 imposed will belong to Government, and no proprietor 
af land will be entitled to any part of it ” x This part of 
the Proclamation applied to both classes of lands claimed 
as revenue-free 1 2 Section 36 of Regulation VIII of 1793 
also referred equally to both the classes, 3 

Now, what are these Badshahi grants ? It would 
seem from the expressions, Badshahi , Altamgha, etc., 
used in Regulation XXXVII of 1793, that the framers 
intended to denote by the word Badshahi, all sorts 
of grants made or alleged to have been made by the 
Mahomedan Emperors only The corresponding Regula- 
tion XIX of 1793 refers in words to “ numerous grants 
not only made by the zemindars but by officers of 
Government appointed to the temporary superintendence 


Grants, Bad- 
shahi and 
non-Bad - 
shaht 


Badshahi 

grants. 


1 Reg I of 1793. Sec 8, cl 3 

* Preamble to Regs XIX and XXXVII of 1793 

8 “ The assessment is also to be fixed exclusive and independent of 
all existing lakhiraj lands, whether exempted from the Khiraj Cor public 
revenue) with or without due authority ” Reg VIII of 1793, Sec. 36. 
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of the collection of revenue" 1 The Regulation about 
Badskakt grants does not in words refer to grants 
made by the previous native government* Bat it 
vva* not necessary to say anything about grants made 
by Hinda tings Forged documents purporting to be 
under the authority of native government* might be 
produced, but Government either omitted, or drd not 
care, to legislate about them Regulation WAVII * 
coatem plated cases more of expired grant* than grant* 
which might be held to be forged, altered or ante 
dated. All grants of lands, whether Badshahi or not, 
made by whatever authority for 'holding land exempt 
from the payment of any revenue previous to the 12th 
August 1765 were declared to be valid provided the 
grantee or his heirs had bona Jide obtained possession 
previou* to that date 0 and provided that the grants 
were made in perpetuity 

The burden of proving the genuineness and validity 
of these grant* was on those who set them up, the pre 
sumption being that the Government was entitled to a s 
sets every inch of land 1 The burden was rather h eavy 
and it became heavier a* years elapsed. Regulation XI V 
of 1825 , therefore, enacted that uninterrupted posses 
sion exempt from assessment from the date of the 
Dlwani in Bengal Behar and Onssa, and from the 14th 
October 1791 in Cuttack, would be sufficient to prove valid 
lakktraj title • but proof of possession and the heredi 
tar} nature of the grant (in the case of persons not the 
original grantees) must be given b) the claimant 
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No royal grants could, in the nature of things, be 
made after the 12th August 1765, and no grantee 
could rely upon any imperial firman made after that 
date The rules of 1793, therefore, held that, on the 
expiry of life-grants, and on any propounded document 
of revenue-free title being found to be forged, the 
lands covered by them would revert to the State, 
whatever the quantity might be, and on resumption, 
expiry or escheat, they would be assessed and settled in 
perpetuity, agreeably to the rules of settlement con- 
tained in Regulation VIII of 1793 1 The zemindars, 
within the ambit of whose estates the lands lay, were 
declared entitled to settlement, as if the lands were 
separate revenue-paying estates 2 Any questions as to 
the nature of the original grants, whether for life or in 
perpetuity, were to be decided by the terms of the grants, 
or if they were not found, according to the ancient 
.usages of the country 3 

Thejnqre important class of grants, in a lawyer’s 
point of view, is the nou-Badshaht. As I have already 
said, proprietors of settled estates had no title to 
possession of lands covered by invalid or expired 
Badshaln grants though lying within the ambit of their 
estates and whatever the quantity might be But the 
case was different with the other class Regulation XIX 
of 1793 laid down different rules for resumption and 
assessment of lands according to quantities and dates 
of grant 1 hey were classified as, — ( 1) exceeding one 
hundred bighas, (2) below one hundred and exceeding 
ten bighas, and (3) not exceeding ten bighas 

Again, for the sake of convenience, 1 may classify 
them with reference to time under the following heads * — 
tO from 1 2th August 1765, the date of the Diwam, 
to the i2th April 1771, the beginning of the Bengal 


Regulation 
XXXVII of 
1793 


Classification 
of non-Bad - 
shahi grants 
as to quantity 
of land 


Classification 
as to dates of 
grants 


1 Reg XXXVII of 1793, Sec. 6 
1 Dabee v Joy 12 W R 361. 

3 Reg XXXVII Sec. 2, cl 3 
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year r ry8 or the 26th September 1 77 1 » the beginning of 
the Fuslee and Wabaty year 1179 (2) from these latter 
dates re the 32th April 1771 or the 26th September 
r 77 r t° the 1st December 1790, (3) the period subse 
quent to the 1st December 1790 

Grant* of t*od Regulation MX declared "that all revenue free 

hotS/IS* °°° 8 rant * made since the 1 2th August 1765 by any other 
Hfh**. authority than that of Government and which might 

not have been Confirmed by Government are Invalid ”* 
As regards grants of land, exceeding 100 bighas whether 
lying in one village or two or more villages and alien 
hted by one grant previous to the rst December 1790 
*he Government had the right to resume and assess the 
lands* The proprietor of the estate within the ambit 
*■ of which the lands might be situated had no right to 
the same* bat If the grant was posterio r to_f h e ys t 
December 1700, the date of t he De cennial se ttl emen t, 
the right to resume and assess was in the proprietors 
of esta tes or dependent taluqs, and they and their 
managers were enjoined to resume such lands 4 
Putmdars and owners of similar permanent tenures hold- 
ing estates or parts of estates, being vested with the 
nght which might well be called proprietary within the 
meaning of section 10 of the Regulation, had tho same 
powers as proprietors But notwithstanding the grant 
of a putm or any other lease in perpetuity, the propne 
tor of the estate retains the power of bringing resutnp 
tlon suits as the resumption would mure to his own bene- 
fit os well ai to that of the putnldar * A remfndir if not 

' Rrr XIX of I7P3, Sec. J. 

* R*t XIX of 1793 . S«. 7 

* Gofu! r Ot*Thab \V R. (1M4) 156, D«f * Umkirt V. R. 

tifdi) *33 1 * D*««oa\V R. 279. 

* Mston« 4 v UenbksW R. (1M4) ijsj R«rt*r* * Moo«<V<-* 
Mslionjrf W R- (1M4) *171 •** »lw, R*J K 1 »V« » 

* fifty 421 1 AnrfO»rr* t HobmtaSer tl$t ttorrjk*** Ahb**lfL} 

P ] »3(»S<t S73V 

* CAboj t M*t>wn*d \\ R. (iK<) St*. 
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precluded from resuming lakluraj land situated in a 
dependent taluq, though such dependent taluqdar has no 
right to resume. 1 When land exceeding one hundred 
^bighas was admittedly held by a lakhtrajdar, the pre- 
sumption was that it was held under one grant, and that it 
was resumable by Government and not by the zemindar. 
In order to rebut the presumption, the zemindar must 
shew that the land, though beyond one hundred bighas in 
extent, was held under different sanads. 2 

If the grant of land in excess of one hundred bighas 
was made after the rath August 1765, and previous to the 
r' 12th April 1771 m Bengal or the 26th September 1771 
in Beharor Orissa, the Government had only the right to 
assess at revenue called, in vernacular, nisf- jumma t, e , 
equal to one-half of the produce of the land according to 
the perganah rate, the grantee being entitled to posses- 
sion If any part of the land remained uncultivated, russudi 
or progressive jumma was to be fixed If the holder of 
the grant agreed to pay the revenue so assessed, the 
jumma was to be fixed for ever. The taluqs thus formed 
were called independent taluqs If, on the other hand, 
the grant set up by the holder of the lakluraj land bore a 
date between the 12th April 1771, or the 26th September 
as 1771, the case might be according to the Province in 
which the land was situated, and the 1st December 1790, 
the assessment was to be made as on ordinary revenue- 
paying lands according to the rules given in Regulation 
VIII of 1793 3 If the settlement was accepted by the holder 
of the land, the estate would likewise be recognised as 
an independent taluq If, however, the grantee refused 
to accept settlement, the land was to be held khas and 
dealt with under the settlement rules as to khas tnahals . 
Lands held under grants made after the 1st December 

<1 — I 

1 Jugunnath® Pogose 4 W R 43 
1 Jogendro v Hurry W R (1864) 145 
* Reg XIX of 1793, Sec 8, cl 3 . . 
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* 79 ° were to be considered as parts of the *4/ or rent 
paying lands of the holder of the estate within which 
they might he, and the proprietors were entitled 
to eject the holders, whatever the quantity of land 
might be 1 

Land not exceeding one hundred bighas but exceeding 

fen birha* . . , , - , . * 6 

bat'W'fhao ton bighas, whether lying in one village or two or more 

OO. hundred, village* and alienated by one grant declared invalid, 
was to form part of the estate or dependent taluq with 
in the ambit of which the land was situated * Regula 
tions I and VIII of 1793 had declared the right of the 
State to all lands unassessed at the date of the De 
cenmal Settlement, but Government thou ght that the 
revenue payable by holders of permanently settled 
estates would be better secured if the benefit derived 
from the resumption of small lakkiraj lands were con 
ferred upon these proprietors, and so it gave up In their 
favour the nght which it undoubtedly had • If the 
gttntfce of land exempt from revenue held under a sanad 
bcanng a date between the rath August 1765 and the 
rath April 1771 in Bengal and the 26th September 1771 
In Bebar or Orissa he was entitled to hold the land 
as a depen dent ta luq subject to the payment of rent to 
the proprietor of the estate the amount being fixed in 
perpetuity by the Collector acting under the revision*! 
powers of the Board of Revenue The amount assessed 
was to be in such a case nisf (one«half) 1 Bat if the sanad 
propounded bore a date posterior to 1771 and previous to 
the 1st December 1790, the amount of rent assessable 
was In the discretion of the revenue officers the full rate 
being generally le\ied The rent of these dependent 
taluqs was assessable under almost the same rules as those 
for lands of which revenue was payabtc to Government 

1 Ref XIX ol 179% Secs. »o •»<! II 

• Ret XIX c4 i793,S*c6|R*® * Dew. ■ «•»?? 

• R *t XIX of tnx S*c 6 j R*f It 1819. Sec 5 * *** 1 

• Ref XIX ct 1793 SfO. J 
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Land not exceeding ten bighas m area was not to be 
subjected to the payment of revenue if the sanad bore a 
date between the 12th August 1765 and the 12th April 
1771 in Bengal and 26th September 1771 m Behar or 
Orissa, provided it was found that the produce was 
“ bonafide appropriated as an endowment on temples or 
to 1 the maintenance of Brahmins, or other religious or 
charitable purposes This rule was declared to extend 
also “to all grants of land whatever, not exceeding ten 
bighas, made previous to the Diwani, the produce of 
which was in 1793 so appropriated >>x Lands held under 
grants subsequent to these dates were declared assess- 
able in the same way as lands exceeding ten bighas. 

These are the substantive provisions of the Resump- 
tion Regulations, but legal practitioners, even in those 
early days when resumption cases were numerous, had 
seldom to deal with grants made subsequent to the date 
of the Diwani No claimant of lakhiraj land, whatever 
its quantity might be, would think of setting up, if 
he was disposed to set up a false plea, a title by grant 
posterior to that date The only practical ques- 
tions, therefore, that arose, related to grants, which, 
if proved, would confer absolute proprietary right to the 
grantees If the grants were declared invalid under 
section 17 of Regulation XIX of 1793, or if no grants 
were proved, bo na fide possession could b e relied on a s 
e vidence of titl e The provisions of section 3 of 
Regulation XIV of 1825 were applicable to all classes 
of lakhiraj lands, and bona fide possession could be re- 
bed on in proof of title 

- The later Resumption Regulations, of which II of 
1819 is the most important, made no alteration in the 
substantive law as laid down in-the Regulation Code of 
1793 They modified only the procedure and established 
special courts for adjudication of claims to hold lakhiraj 
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1 Reg XIX >of 1793, Sec 3, cl 4 
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lands Resumption cases were originally triable by dvil 
courts, the assessment of revenue on resumption being 
left to the fiscal authorities Section 30 of Regulation 
II of 1819 gave concurrent jurisdiction to the civil courts 
and the Collectors On the passing of Act X of 1859 
a question was raised as to whether section 28 of the 
Act, which made a material alteration in the law of 
landlord and tenant took away the right of the ctvj) 
courts in the country to try resumption cases. In 
Guiiga Hurry Dhobey v H D Trtpp 1 a Division 
Bench of the High Court held that a suit by a land 
lord for resumption of land alleged to have been set 
up as lakhtraj since 1790 was exclusively cogmrable 
by the Collector under section 28 of Act \ of 1859 
The question subsequently came before a Full Bench, 
and the majority of the judges held that the Collec 
tor ADd the civil courts bad concurrent jurisdiction * 
But the question ceased to be of much practical 
importance, as Beng al Act VII of t86a took away th e 
Collector's jurisdic tion In such of the Bengal districts 
in which Bengal Act VIII of 1S69 was in force, and on 
its repeal, Act VIII of 1885 is non In force the Collector* 
have ceased to have any judicial function In rent cases 
as well as resumption cases 

Questions were also raised as to the court that 
should try the procedure that should be adopted and 
the statements that should be made in the plaint In case* 
in which the allegation of the proprietor was that the 
lahhirojdar held under a grant made subsequent to the 
1st December 1 790, or Had possession only subsequent to 
that date * Under Act \ ol 1859 the Collector has con 
current jurisdiction under section 28, and he has exciu 
Gin{i ? Tripp l Vi R, ji 

• Soeulea » AbJixd a ^ R.JU 1 0 L. R, F D„ lc»Ji «r* »f*5 

Mibcmtil* U»1 io W R. ioji Rm«wtlp* t Me4*e I* \\ 

R »35 t * CatWlei JJ W R. 4* I 

r \\ R Sp *et_, fli 
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sive jurisdiction in assessing rent, though he has no juris- 
diction in cases for resumption of lands held under grants 
made previous to the ist December 1790 1 

Jf the grant is made by the proprietor of an 
estate, it is bindin g upon him, his heirs, represen - 
tatives and assigns, notwithstanding the .^declaratio ns 
ji y the Regulations as to the invalidity of all r ent- 
-free grants" 8 A purchaser in execution of a~"civil 


/ 


court decree, a putnidar, or holder of any perma- 
nent tenure made since 1790, is a representative 
of the proprietor, and he is equally bound by such 
grants 8 But the invalidity of such a grant is a 
good plea, if set up by Government, in case it happens 
to come into possession under a title paramount or 
on a sale for arrears of revenue, or if it is set up 
by persons who may claim under Government or 
under a sale for arrears of an entire estate. The 
Government or such a purchaser is entitled to the 
right as granted by Government on the date of the Per- 
manent Settlement 4 

^ Grants of land made since 1790 are really rent - 
•sfree, and the lands are not reven ueTr.ee The dis- 
tinction between revenue-free and rent-free grants 
is commonly lost sight of, the vernacular words 
ntskar or lakhirdj being equally applicable to both 
classes and used indiscriminately The Bengal Ten- 
ancy Act of 1885 h as defined the words tenant and 
rent, and they include cases in which grantees of land 
situated within the ambit of an estate hold under 
grants made by a proprietor subsequent to the Perma- 
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1 Mooroobbee v Latoo W. R , Sp vol , 70 , 2 Hay 437 
1 ^fahomedg. Asadun-mssa 9 W R , (F B ) 1, contra Peezeerooddeen 
v Modhoosoodun 2 W R (F B) 15, Judoo^ Bonomalee 2 W R. 295 

3 Mahomed v Asadun-mssa 9 W R tF B) 1, DabeeT Joy 12 
W R 361 , contra , Chunder v. Bunko 3 W. R. 177 

4 Aft XI of 1859, Sec 37, Koylashtf Gocool I L R 8 Cal 230, sc, 
10C.LR 415 Dabee v FuqueerW R (1864)293, Nobo'tf Maharanee 
5 W R. 1915 Mahomed v. Asadun-mssa 9 W. R (F B.) 1. 
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tieat Settlement. 1 The grantee or his heirs would be 
bound to pay but for the contract or grant, rent as hold 
ing under permission of the proprietor, for the use and 
occupation of the land The relationship between th e 
grantor and the grantee is thus really that of landlord 
and tenant * Such lakbiraj holdings arc rent free lands 
%nd notrevenne free, and they are resumable by ~~ a 
purchaser on_a sale of an estate or tenure free of incum 
l b ranees 1 

Section a8 of Act X of 1859 repealed , as we have seen 
se ction 10 of Re gulation XtXof 1701 and the correspond 
fng sections of the other Resumption Regulations, and 
laid dow n * Any proprietor or farmer who may desire 
to assess any such land or dispossess any such grantee, 
shall make an application to the Collector, and such 
application shall be dealt with as a suit under the 
Act. * The limitation prescribed was twelve years* from 
the accrual of the cause of action but if the twelve 
years had already elapsed the suit might be brought 
within two years from the date of the passing of the Act-* 
Clause 14 of section 1 of the Limitation Act fXlV of 1859) 
also prescribed twelve years as the period of limitation * 

The Limitation Act of 1871* reenacted the same 
nile,with a proviso that no such suit should be maintained 
where the land formed part of a permanently settled 


Aft Vttl of 1BS5 S«c. 3, do. 3 i»d 5. 

•Goktvat v Gortadt L. R. C»t Se* *l*o I LIL 3 * 
> y»Dobe«* r^>m \V R. (i8A») aj>3 1 Nob©* J V» R. 

191 1 Okol* * Um* L L. R. 14 CaL 440. 

S« • R- J P J 146 j Aft X of 1859. Srt, *S 

* Soeatnn t A Wool R. (P D ' »J. 

* Aft XoJ 1859 See. al 

^DumnwMrti * Sblbptrwd R. (18A4) >?• j IU)A * 
Sooktnoy I W R. 3 pl Jaolrt * ■ 1 A R. (Aft X)JJ| Kh*Ut *. 

VoonotW R. 1581 KiHblor )*? 3 V* R.tt*Dks»pat #. Do*}** 
4 WR. 53 i J*w* * KVawe* ;W K S3U Q*»r* * «<***• U 
W R. 4 jii»"«l»LR.iS 9 . 

Aft Dt ©1 1671 ScR. 11 Art. ijo, »«4 m jft .1 T L*?**** 
S*r 5 «i 
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estate and was held rent free from the time of the Per- 
manent Settlement This proviso, however, was unneces- 
sary, the sections dealing with the right of auction 
purchasers on revenue-sales of entire estates having 
laid down the same rule 1 The proviso to art 130 
was accordingly repealed, when Act XV of 1877 was 
passed 2 The result seems to be that no title to lakh- 
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notifications inviting registration, 1 put forward their 
claims in written applications The Collectors of dis 
tncts were, however busy with other important matters, 
and notifications inviting claims were not issued in 
most districts, and even where notices were limed the 
registers were not duly kept Regnlation V 1 H of 1800 
was, accordingly, passed and it made stringent prot 1 
sions for the issuing of the notifications prescribed by it * 
The Collectors issued notifications under Regulation 
Vlll and in some of the districts numerous applications 
were filed and registers of claims were prepared The 
e ntries of claims are known as tatdadi, and those of 
180a A D (1209 B.S) are well known Copies of 
these entries in the registers kept under Regulation VIII 
are often put in as evidence of lekhtraj title, and, I 
i Relieve, the) are almost always admitted * But I doubt 
whether section 13 of the Evidence Act can be Invoked 

i as giving these taidads any evidentiary value It should 
also be remembered that the registers themselves have 
seldom been kept in the strict way prescribed by the 
Regulation Registers of \alid lakhiraj lands admitted 
as such after regular judicial enquiry were used to be 
kept in the Collectorates and were called jL re gisters 
Under Act VII of 18760! the Bengal Legislative 
Council knowu as the Land Registration Act , provision 
is made for special registers of revenue free lands 
Register (B) is the general register of revenue-free 
lands and part l 4 contains entries of all lands exempt 
from revenue in perpetuity held under hadshaht , 
hukamt and other lakhiraj grants which hare been 
declared to be valid by competent authority* according 
to the Regulations Of the intermediate registers part II 

• Rif XIX ot 1793 $<e « 1 R *t XXXt It tf 1793. Sre. 19. 

* Vlll of ifod, 19. 

t DilMw, V. R-, V, toL. 95 1 »*<J *« Sir 73J. 

AnVIlfl) CJct lSr5 S*e 4 
AA Ml (B CJcl iSj« S«.9- 
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refers to revenue-free lands 1 The Land Registration 
Act has made registration compulsory, 3 and every pro- 
prietor, common manager appointed under the Bengal 
Tenancy Act, or mortgagee in possession must register 
his name within six months 3 Sections 78 and 79 of the 
Act afford indemnity to raiyats paying rent to the 
registered owner, manager, or mortgagee m possession, 
and take away from the unregistered owner the right 
of suing for rent, though the mere registration of name 
does not entitle the person, whose name has been regis- 
tered, to get decrees for rent against tenants without 
any other evidence of title 4 But the Bengal Tenancy 
y Act includes these revenue-free lands in the definition 
of estate , and the owners thereof come within the 
definition of proprietors , B and section 60 of the Act 
entitles the registered owner to a decree for rent with- 
out any other proof of title The Land Registration 
Act does not, however, deal with lands which have not 
been admitted to be revenue-free by proceedings under 
the Resumption Laws Registration of the name of the 
proprietor being compulsory, and no one being bound 
to pay rent to any person claiming such rent as pro- 
prietor unless his name is registered, it has been held that 
no suit for rent can be maintained, unless the claimant’s 
name be on the register under the Act at the date of 
suit 0 Such a rule obviously causes injustice in a great 
many cases, as the rules of limitation may bar claims be- 
fore the claimant can obtain a decree for registration * 

1 Aa VII (B C ) of 1876, Sec 17 1 Aa VII (B C ) of 1876, Sec 38 

3 Aa VII (B C ) of 1876, Sec 42 As to common manager, see 
Maqbul v Ginsh, 1 L R 22 Cal 634 

* Ramknsto v Sheikh Harain, I L R 9 Cal 517, sc, 12 C L R 141 

3 Aa VIII <B-Gi of 1SS5, Sec 3 

0 Surya v Hemant, I L R 16 Cal 706, Dhoronidhur v Wajid- 
unnissa, I L R 16 Cal 708 

* In Ahmuddin Khan v Hira Lai Sen and others (I L R 23 Cal 87) 
the majority of the Full Bench have held that the produaion of the cer- 
tificate of registration, when the suit conies on for trial, is sufficient 

Such a rule will abate the rigour of the law 
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Th cre i« a nother class of revenue free land s which 
comes within these mles laid down in the Registration 
and Tenancy Acts namely, lands of which Government 
has, in consideration of the pa> ment of a capitalised sum 
granted proprietary title free in perpetuity from any 
demand of land revenue 

The Bengal Cess Act of 1880 has also included within 
the definition of * estate" 1 the revenue free lands enter 
ed in Register B part t of the Land Registration Act, 
and the rights and liabilities of the owners of these lands 
under the Cess Act are the same as those of revenue pay 
ing estates * The annual amount of road ccss and pub 
lie works cess is calculated upon the annual \alue, but no 
deduction is of course allowed asm the case of revenue- 
paying estates 8 The amount is payable in two equal 
instalments or in one annual payment on such da) or 
days as the Local Government may appoint 4 The amount 
is recoverable under the Public Demands Recovery Ad 
The Dawk cess under Bengal Act VIII of 1B62 it ngt 
payable by holders of revenue free e states Jt was 
apparently an oversight- But the tax itself, under the 
present state of things ought not to be levied and the 
Act ought to be repealed 

Eitstn P „ Rerenue free lands are generally speaking heritable, 

titlrra Aft- partible and alienable as estates except land* dedicated 
to pious and charitable purposes as to which the low fs 
somewhat complicated But they are not partible by the 
Collector under the Estates Partition Ac t of 1876 The 
^definition of estate in that Act does not Include revenue 
/ree la n/ls * Thc^mtitiop of such lands must be made 
bv civil courts, • though the principles 1 of partition may 
j xrrij be taken from thr^stvtVs Partition- Ad 

' Aft I\ (0 C ) ct iSVj Sc 3 • * Adklref t t-R- 10 C »1 743. 

Aftl'ClHC.Jcf i*A> Src Cl«t i*Vj 

Aft \ Ml (tlC)et Sc 4 . 

* JmH,*- n LR-App.«*K 13 tt fb ?4 
|ir»Ik * L«t>er««i 17 W R- *37 
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Subletting of lakhtraj lands is common, but the pro p u tm Sale 
visions of the Putm Sale Law (Regulation VIII of 1819) Law 
are not applicable to permanent tenures created by 
holders of revenue-free lands In fact, such subordinate 
tenures go by other vernacular names, such as istemran , 
mukurran maurusi &c 

The lakhtraj lands, which, at the present day, become ^„us pro 
the subject of resumption-suits in the Bengal Provinces, bandl 
are lands alleged to be held without any title from a time 
posterior to the Permanent Settlement, or held under 
grants made after the Permanent Settlement by holders 
of estates or permanent tenures We have already seen 
that the grantors, their heirs or assigns are bound by the 
terms of the grants 1 {n cases of adverse possession as 
j akhiraj (without paymen t of rent) , the rules of T irriitatYon > 
are strong barrier s to claims at the present da y 2 If the? 
suit is tor possession by the proprietor of an estate or a 
tenure-holder, on the allegation that the land claimed as 
lakhtraj is not really so, but is a part of the jjial or khiraji 
lands of the estate or tenure, it is for the plaintiff to make 
out a pnma facie case that, at any time since the Perma- 
nent Settlement, the land was dealt with as mal , and the 
holder of the land or some predecessor of his paid rent 
for it 8 If the plaintiff is not a purchaser entitled to set 

1 Mutty © Deshkar, 9 W R (F B ) 1 , Dabee © Joy, 12 W R 361 , 
and see Chunder © Bunko, 3 W R 177 

* Rungloll © Musst Bhoneshur, 1 W R 109 , Mahomed Askur© Ma- 
homed Wasuck, 22 W R 413, Shaikh Ghogoolee © Shaikh Muzhur, 24 
W R 389, Erfanoonnissa © Pearee, 25 W R 209, Abhoy© Kally, I L R 

5 Cal 949, sc, 6 C L R 26o,Sundun© Mudhoo, I L R 14 Cal 592 * 

* Collector© Ganga, 2 Hay 33 , Tarim © Kali, 2 Hay go, sc, Mar- 
shall 215, Kedar © Unnada, 1 W R 25 , Ellias © Tethraram, 1 W R 
164 , Ram © Deeno, 2 W R 279,Beharee© Kalee, 8 W R 451 , Ram 
© Bistoo, 15 W R 299 , Nobo © Koylash, 20 W R 459, sc , 14 M I A. 

152, 8 B L R 5 66, Mahomed © Reily, 24 W R 447 , Erfanoonnissa 
© Pearee, 25 W R 209, sc , I L R 1 Cal 378 , Newaj © Kali, I L R 

6 Cal 543' Akbar © Bhyea, I L R 6 Cal 666 , sc , 7 CLR 497 1 
Bacharam© Piary, I L R 9 Cal 813, so , 12 C L R 475 , Narendra 
© Bishun, I L R 12 Cal 182 
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aside all incumbrances created since the settlement 
under which he holds proof of receipt of rent or pos 
session within twelve jears of the suit mnst be proved, 
to remove the bar of limitation In the case of a par 
chaser of an entire estate under Act \I of 1859 or 
of a tenure under Act VII (B C) of 1868 desir 
ing to exercise the powers conferred either by section 
37 of the former Act or section 13 of the latter Act, 
or in the case of a purchaser of a putm on a sale under 
Regulation VIII of 1819 or of an) tenure or ander» 
tenure sold for its own arrears under the Tenancy Act 
and entitled to hold land free of incumbrances created 
by the defaulter the suit must be brought within twelve 
years of the comfirmation of sale 1 But even in th e 
latter ca se the suit being within time the burden ~o f 
making out a prtma facie title to eject n defenda nt 
who claims the land as lakhiraj is upon the plaintif f * 
The presumption which the Regulation Laws allowed to 
be made in favour of the proprietors cannot now be invok 
-ed In the language of their Lordships of the Judicial 
Committee of the Privy Council in the case of I/jtrthar 
Mukhopadh) ay at Madhav Chandra Baku* — ft lies 
upon the plaintiff top rov e a p rimajacfecz . s e His case is 
that bis mat land has since 1790, been converted into 
lakhiraj He is surel> bound to give some evidence that 
Ms fancf was once mal He maj do it bj proving pay 
^nent of rent at sometime since 1 790 or by documrntiry 
^ >r other proof that the land in question formed part of 
the mdl assets of the Decennial Settlement of the estate 
IBs pnma facie case once proved the burthen of proof 

AA \\ ol tfl77 s<h U„ Art lai M> iVh D wtioJ « * 
ptmd \V It 0Wg)J7«>j G rf » Hoi « IJ tt R Ijll JI « 

D nnM r Arr frooJt * ij\\ K- 34 

r * St.* H J U It 5 U ie -Air w h<7> t) H fl 

S loud 3 \\ ft 1*» 

tUflMrv b.8 D t R j'-' k H M I A. tj» 
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h shifted on the defendant, who must make out that 
'his tenure existed before December 1790” The pre- 
sumption arising from long and uninterrupted pos- 
session amply rebuts any presumption of the land being 
jnal, arising from its being situated within the ambit of 
an estate The rule thus laid down by the Privy 
Council has been followed in the case of auction-pur- 
chasers in Erfanoo nissa v Pe aree M ohun Mookerjee , x in 
which Justice Mitter is reported to have said — “The pre 
sumption that every bigha of land within the ambit of 
his (the auction-purchaser’s) estate was liable to be 
assessed with Government revenue is not sufficient 
to start a case for the plaintiff in a suit of the present 
description, bec ause there is no presumption that 
every bigha of land within the ambit of an estate 
must be deemed to have been assessed with revenue 
until the contrary is proved 1,2 But circumstances may 
exist, m particular cases, where the plaintiff may be ex- 
cused from giving pnma facie evidence of the land 
being m 3 l or rent-paying, 3 A purchaser at an auction- 
sale for arrears, entitled to hold land free of incum- 
brances, may have to sue the defaulter himself, who mayj 
claim the right to hold land as lakhiraj , as distinct fromj 
the land of which he has been just deprived possession' 
by sale In such cases, it is the obvious duty of the 
defaulter to shew that his possession as the holder of | 
lakhiraj land was based upon title distinct from that toj 
hold as mal 1 In New a j Bundopadhya v Kali Pro • J 
sonno Ghosep Garth C J and FieldJ held that, in a suit j 

for enhancement of rent where the tenant pleaded that 1 
1 

1 I L R 1 Cal 378, sc , 25 W R 209 

1 Sec Nobop Koylash,2o W R 459 , Bishnathp Radha,2oW R 465 , 
see also Bachnram Mundulp Peary Mohun Banerjee, I L R 9 Cal 813, 
sc , 12 C L R 475 

1 Bishnath v Radln, 2 W R 465, Beer v Ram, 8 W R 209 , 
Dewan v Mothoora, 14 \V R 226, Goonomoncc p Rajah, 18 \V R 119 , 
Khorshcd p Baboo, 20 \V R 457 

4 Ram p Veryag, 25 W R 534 
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a portion of the land, rent of which was sought to be en 
hanced, was held b) him is rent free, the onus was on the 
tenant to make out a pruna facie case that such portion 
of the land was so held by him as distinct from mil 
lands !n Aibur Ah \ Bhyea Lai Jka * also, the same 
judges held that where the defendants admittedly held 
certain lands within the plaintiffs zemlndan, some at 
least of which were rent paying the defendants, If 
desirous of proving that any of these lands was rent 
free, were bound to give some prtma facie evidence of 
this fact before they could call upon the plaintiff the 
zemindar, to prove that the whole or any part of the 
lands nos mal But in two later cases Bacharam 
Afundul v Peary Mohan Banerjee • and Narrndra 
Naratn Rat v Bis hurt Chuttdra Das,* the High Court 
doubted and distinguished the above rulings 
of Questions about onus probandt can on!) arise in 

evident*. determining which of the parties to a suit ought to begin, 
and which part) should fail if no evidence be given by 
either party Evidence is, in the large majority of civil 
cases adduced on both sides and it if desirable that the 
conclusions of judges should depend upon findingsbased 
upon weight of evidence * Though the burden of proof In 
any suit in ejectment,on the groond that the land in suit 
en the possession of the defendant as rent free was since 
the year 1790 a part of the mal^ootart land* of an estate, 
is generall) on the plaintiff but to say that the plaintiff 
roust discharge the burden by the best and the mod 
satisfactory evidence ami that the defendant need not 
adduce an) evidence until the plaintiff has strictly made 
out his case is giving the rules about the burden of proof 
an importance which the) do not deserve Undue weight 
to technical rules frequently lead* to failure of jortter 
[Scant) evidence on one side may be quite sufficient, If 
/there Is no evidence on the other side to rebut ft 
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PERMANENTLY SETTLED ESTATES 


The history of the Permanent Settlement of Bengal, 
Behar and Orissa, and of the origin and gradual rise of 
the class which was benefited or ruined by it, has been 
repeatedly told by men whose learning and ability com- 
mand the highest respect The discussions about the 
propriety or impropriety of the act by which Marquis 
Cornwallis, the then Governor-General, declared, with 
the approbation of the Court of Directors for the affairs 
of the East India Company, the Decennial Settlement 
to be permanent and unalterable, cover volumes , and 
nothing more remains to be said even on a matter of 
so vast an importance and of so great an historical 
value (The introduction of the Permanent Settlement 
by that nobleman whose moderation, love of justice and 
humanity no one ever doubted, and w r hicb indeed the 
very code of 1793 displays in almost every part of it, 
has been repeatedly made the subject of rancorous 
debates and bitter controversies, both sides being par- 
tially right and partially w r rong The zemindars were 
said to have been tax-gatherers and servants of the 
State, paying into the exchequer amounts fluctuating, 
arbitrary and unequal They were, on the other hand, 
said to be hereditary landlords, having proprietary right 
like the feudal lords of European countries. When the 
government of Mr Hastings attempted to ignore their 
right, made temporary settlements of land-revenue, 
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appointed managers of their estates, and ousted many 
of them, they complained loudly, and their complaint 
reached the House of Commons Statute 24 Geo HI 
ca P a 5 » known as Pitt’s India Act, was passed in 1784 
the 39th section of which required the Conrt of Directors 
“ to give orders for settling and establishing upon pnn 
ciples of moderation and justice according to the laws 
and constitution of India the permanent rules by which 
the tributes, rents and services of the rajahs, temindars, 
polygars, taluqdars and other native landholders should 
be in future rendered and paid to the United Company ’ ) 
The claim of the remmdars to proprietary right was 
asserted and denied and discussed hotly even in those 
early days of the Company s government and you will 
find the latest dissertation on the subject in Sir \V1lI1am 
Hunter’s Bengal M S Records published this year 
The neceulty The policy of Lord Cornwallis, in fixing for ever 
of tfae mea*- the land tax payable to Government was, if I may^ 
venture to pass any opinion on the point a matter of 
necessity, and the despatch of the Court of Directors 
dated the 29th September 1792 indorsing the 
Governor General s views was in accordance with the 
spirit of the age and the views of the Parliament as 
contained in Pitt s India Act (The necessities of pi> 
ing the great military and civ il establishments of the 
Company and the dividends to the proprietor* re 
qulred the punctual realisation of the land tat and 
the amount needed was large To avoid fluctuation 
nnd ensure punctual realisation some mean* was ab«o* 
lulely* necessary to be adopted and the Government 
adopted not only the best bat the event show* the most 
successful one The tax was nl (lie time *0 heavy 
and the rules adopted for realising it so paralysing that 
most of the ancient rajahs and x'mmdu* of Bengal «h”» 
had the good fortune of the I remanent Settlement Mog 
thrust upon them succumbed in the cour»e of a few 
years The then prevailing fethng in Foglan 1 about It* 
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own land-tenures, coupled with the exigencies brought 
on by the rc\ olulionary war, a feeling which resulted in 
the passing of the statute 3S Geo III cap 60, whereby 
the tax on landed estates in England was perpetually 
fixed "subject to purchase and redemption by pro- 
prietors,” led more than any other cause to the intro- 
duction m India of the same principle of giving certainty 
to the demand of Government upon land ') 

1 The error of the Permanent Settlement was in the Zemindars 
application to India of English principles of land law, 
and the assessment of the tax on insufficient mate 
rials N (The zcmmdais were the only class of persons 
whom in the then existing state of things the Govern- 
ment could look to for punctual realisation of State- 
dues There w r as at the time this important body who 
had wndely different sources of origin, but known to the 
Mahomedan governors by one name only 'll Some of 
them had long ancestries to tell, beginning at a 
period coeval, if not anterior, to the Mahomedan con- 
quest of Bengal Many of them w T ere hereditary princes, 
ownng only financial allegiance to the authority of the 
Great Moghul or his viceroys Their law of succession 
-was the law of principalities — prtmogemtui e 1 * Even those 
who were of recent origin w r ere very influential and 
Wielded power not much inferior to that wuelded by the 
very ancient families The more influential and the in- 
telligent amongst these w 7 ere, to borrow a modern 
expression, members of the viceregal council at Mur- 
shidabad They were ministers of state, and the govern- 
ment of the country w ? as practically, to a considerable 
extent, entrusted to their hands If we classify them, 
the first class would represent the old Hindu Rajas , 
of the country, whose ancestors had held independent 
principalities or principalities that owed only nominal 
allegiance to the imperial government, either Hindu or 


1 See Raj Kishen v Ramjoy, ip W R 8. 
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PERUANENTLV SETTLED ESTATES. 

Mahometan The Rajas of Assam, Tipperab, Cud/ 
Behar, Bisheopur, Birbhoom and CboU Nagpur may be 
placed in this class The second class consisted of tbe 
great had holding families that came into existence 
during the Mahomedan government through its utter 
ance or favour The Rajas of Rajshahi, Dinajpu^, 
Burdwan and Jessore with roan) others were dc facte 
rulers in their own states or territories and used to pa) 
on\y fixed tribute or land tax The) were like feudatory 
chiefs The third aod the most numerous class consisted 
of persons whose families had held offices for collecting 
revenues for two or three generations and who thus 
claimed a prescriptive right to hold on ^hen ther e 
v ^ere the revenue farmers who, since the granted ~tjie 
{ 3 1 wan i in 1765, had been placed in olfice an d also hap 
jieSed id be called zemindar s 1 J husTTj t he persons or 
families known as aeminiiars in jjpo wire not merely 
collectors of land revenue or (ckuidars removable at 
pleasure The office of zemindar had, In fact in most 
instances become hereditary and the) paid fixed sums of 
monej to the Nabobs treasur) more as tribute than as 
land revenue The Nabob sometimes extorted more 
money than the settled or cuslotmi) amount but that 
was not b) right or law but b) might or violation ol law 
When the Government of India that is to sa\, the power 
m England and the Governor Generals Ccuneilfn fndia 
agreed In dealing with all these zemindars In the samp 
wa) as If they were feudal lords"' some of them were 
no doubt raised in position nod emolument but the status 
of man) of them was towered 

Cause* much similar to those that led to the 
fcudahzatlon of Europe after the fall of the Carlo- 
vtngun d)na ty were in force In India at the begin 
wing and middle of the highteenlb Century and when 
the English found them elves masters of the country, 

tUtura Miewrij* f 
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they saw a state of things very much similar to the 
feudal government of the Middle Ages Consciously 
or unconsciously, Lord Cornwallis was thus led to in- 
troduce an imitation of the English system of landed 
property 1 'iThe State assumed to itself and made 
over .to the zemindars its own supposed proprie- 
tary right to the soil, as if the cultivators had no 
right to hold land against the will of the Government 
and its grantees , Deeper and closer observation, how- 
ever, would have disclosed, underlying the upper layer, 
conditions of life and ideas of legal rights and obliga- 
tions dissimilar to any with which Englishmen were 
familiar, and they consequently failed to grapple with, 
far less, to appreciate them The words of Sir John 
Shore were of no effect To repeat the words of the 
preamble to Regulation II of 1793, u the property in 
the soil was formally declared to be vested in the land- 
holders,” but adequate provision was not then made for 
cthe protection of the class of persons who were the real 
proprietors of the soil and who deserved for their weak- 
ness the largest amount of protection from the hands of 
Government 

The haste with which the amount of revenue Settlement 
was fixed was another cause of defect in the Per- made on »n« 
manent Settlement r The revenue fixed was so high materials 
that, within the course of fifteen years, the Rajas of 
<Nadia, Rajshahi, Bishenpur, Dinajpur, Kasijora and 
many others almost submerged under its wave The 
Birbhoom zemindar was completely ruined A host of 
smaller zemindars shared the same fate. It is perhaps 
scarcely too much to say that in a few years a complete 
revolution took place in the constitution and ownership of 
the estates which formed the subject of the Settlement) 

The dismemberment was quick, and the rum subversive 
of its very principles The revenue assessed on other 


1 Hunter’s Manuscript Records, p 45 
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estates did Dot include the then unknown item of waste 
land, and many estates situated at a distance from the 
metropolis escaped rather cheap Onl) the Raja of 
Burdwan, heavily assessed as his estates were, escaped 
through an accident 

£m*Ddwj^ ^ Financiers m India now regret that there was this 
Permanent Settlement, as the zemindars of the pres 
ent day make large profits That some of them 
do make profit is undoubted A good man) of them, 
however derive title b) purchase / e outlay of large 
capitals These financiers think that it is the State 
and not the zemindars who should have profited b) 
the increase of the cultivated area in Bengal and the 
more manifold increase in the value of the pro 
duce But the) forget that the East India Compan) 
would have been reduced to bankrapfC), if the) had 
not adopted the principle of permanent settlement , 
the) forget that the vested rights of a large number of 
zemindars required permanent settlement and that, 
taking all things into consideration, the State has not 
suffered — the ancient Rajas and the cultivator* of the 
sod have suffered In fact notwithstanding the Perma 
nent Settlement the amount of revenue has increased 
from Rs 2 85 87 73 m 179091 to Rs 3 70 11385 In 
1892 93 exclusive in the latter )ear of n good many 
district* The be*t authorities l think, are now agreed 
that the adoption of the principle of the Permanent 
Settlement was not a mistake) 

^rfoUttoa Regulation I of 1793 passed on the 1st May t,Q 3 

lol >793- k) Ins hxcellene) the Governor General in Council con 
tftfns the Proclamation making the Decennial Settle 
ment of Bengal IWhar and Or! a /rmunrn/ On « at 
that time contained only a portion ol the divtiivt of 
Jlughli and Midnapur— it included r>nl> the trart of 
countr) 1) ing between the / ufrarasara and th* 
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Suva nni ckha Orissa proper, which was conquered 
from the Mal.raltas m 1803,1s e\en now, as you have 
seen, subject to a temporary settlement The Decen- 
nial Settlement was commenced in 1789 and completed 
in 1791 The temporar) settlements made from time to 
time before that jear had been found unsuccessful in 
a financial point of \iew T , and the Proclamation was 
issued on the 22nd Alarch 1793, by wdnch the Governor- 
General in Council declared, with the concurrence 
of the Court of Directors, that the zemindai s, indepen 
dent fuluqda/s and other actual p) opi ictoi s of land, 
wuth whom the Decennial Settlement had been con- 
cluded, would be allowed to hold their estates at the 
same assessment for ever, “ and that the jumma, 

"which might be hereafter agreed to by the proprietors, 
whose lands had been held hhas 01 let 111 farm, be fi\ed 
forever” 1 But “no claims for remission or suspen- 
sion of rent w r as to be admitted on any account, and 
lands of proprietors were to be invariably sold for 
arrears” 2 Proprietors w-ere also declared to have the 
privilege of transferring their lands without the sanc- 
tion of Government, and partition or division of estates 
was to be freely allowed 3 These were the main pro- 
visions of the Regulation, which has sometimes been 
said to be the “ charter of the landed aristocracy of 
Bengal ” The Government reserved the right to 
enact such regulations as might be necessary for the 
protection and welfare of the dependent taluqdars, 
raiyats and other cultivators of the soil, without detri- 
ment to its right to levy the fixed sum payable 
by the actual proprietors as revenue 4 But, as you 
will presently see, the power was not exercised until 
very recently 

Regulation I of 1793 should be read along with Reg- Regulation 
ulation VIII of that year, as it contains the principles vnlofl 793 - 


1 Reg 1 of 1793, Sec 5 

3 Reg I of 1793, Secs 9 and 10 


E Reg I of 1793, Sec. 7 
4 Reg I of 1793, Sec 8, cl I, 
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of settlement and the mode of assessment Section 4 
of the latter Regulation enacted— * The settlement 
under certain restrictions and exception* hereafter 
specified shall be concluded with the actual proprietors 
of the soil of whatever denomination, whether senuu 
dar * , taluqdars or chowdhuns * These taluqdars are 
called in the Regulations independent taluqdars who 
were entitled to bold land with all the pririleges of 
Memmdars, paying revenue direct to Government Sec 
tion 5 of the Regulation specifies who these independent 
taluqdars are 9 while the following three sections 
deal with taluqdars who are not independent I 
have already said 9 that some lands were held under 
grants made by the Mahomedan got eminent at 
malgusari aymas 1 e on pa)ment of fixed sums 
as quit rent, and those granted for the benefit of learn 
cd men and colleges were classed as independent taluqs 
while malgusari aymas granted bond fide for the pur 
pose of brtnging waste land* into culti\ation were 
to be classed with other jungleburi taluqs as dependent 

1 Reg VIII of 1753, See. 4. 

* The Taloqdir# to be co mid# red the aflnil proprietor# ol th# taodi 
corn pod eg their Itlmjs are th# following r— 

F'n} — Taluqdir* who pnrehitcd their land* by prirat# or at pablte 
■rle or obtained thm by gift from the * mlodir or other afloat peoprf# 
tor of Unite whom th#y bow pry th# rrreooe opoe thrlr 

UIkj t, or from hit arveettoo lobjrfl to th# p»yrne t of th# erUhP thed 
do#* 0/ Gore ram enf and who reedred deeit of »jtr or gift of **cb 
land, from the lemi dir or tsanjJi from the lle/ct tniilegorer to 
them hit proprietary right* therein. 

Sft+*J — ' Tataqiin whow t l*i* were formed b*fof* Ih* frmUd## 
or other aetoil proprietor of tied, to whom they aow pjy jhel/ fewer 
or hi* an cm ion jocc reded to the xetoladarl 

711 f —Tritqibri th# hadt eomprfwd In who*# Itfmfi were per rt 
the property cf the eetnl&dar or other acimt prvmlrtof tf th *dt, 

to whom they now pty th W rr»#n« cr 1 merrier# 

H — Tato^lir*, who h*r#»*«tts J to U -,*t cf th* rat ft ti 
thw docribed la th# prreed ay the n by t yht cf prrthi* H*' 1 
or UherUioce from th# former prtjpridorcf *wh /•# /* 

* A*t' p.Cj 
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ftifuqs 1 Regulation VIII of 1793 aRo contained the 
general rule*; for other permanent settlements and 
provisions ns to the existing subordinate rights in 
land, the rights of the settlement-holders in relation 
to ranats, and rules ns to wmv compensation and 
remindar's private thaltan lands Man) of the sec- 
tions of this Regulation have been formally repealed, 
and with the exception of those that deal with the 
substantive rights of the different classes of persons in- 
terested in land, the Regulation it-ilf ib now of little 
practical use The rules of assessment laid down in the 
Regulation were the basis of further permanent settle 
mentf, and the) continued to be in force until 1822, 
when they were considcrablv modified Permanent 
settlements continued to be made until about the )ear 
1 87 1, 2 and thus the permanent!) settled area in the 
Bengal Provinces is now very large 3 

The Regulation Code of 1793 laid down, with suffi- 
cient precision, the rules intended to gov ern the legal 
relation betw ecn the State and the proprietors w ith whom 
permanent settlements were concluded, but they occasion- 
ally required explanations, modifications and additions, 
as experience and altered state of things from lapse of 
time demanded Much of the complications now exist- 
ing in the law relating to landlord and tenant in the 
Bengal Provinces is due to modifications and amendments 


1 Reg VIII of 1793, See 9 
5 Ante p 51 

* The permanent settlement extends over the following districts — 
Bengal -Burdwan, Banhura, Birbhum, Hughli, Howrah, 24-Perganas, 
Jessore, Nadia, Murshedabad, Dinajpur, Malda, Rnjshahi, Rung- 
pur, Bogra, Pubna, Maimensmg, Faridpur, Backerganj, Chittagong, 
Noakhali, Tipperah, Dacca, portions of Chota-Nagpur, Julpaiguri and 
Sylhet 

Behar — Patna, Gya, Shahabad, Tirhoot, Sarun, Champaran, Purnea, 
Bhagulpur, Monghyr and part of Sonthalia, 

Orissa — Midnapur 
Assam — Part of Goalpara. 
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made now and then since 1793 The exact extent of the 
repeal, made indirectly and by implication is difficult 
even for professional lawjers to discoier The Laws 
I Lo cal E xtent Act and the Rep ealin g Act (Acts W of 
1873 and Wl of 1874) are not sufficient to guide us 
safely through the labyrinth 

The settlement holders their heirs, successors and 
representativ es were exempted from an) additional 
demand of revenue In the words of the Proclamation 
issued on the 22nd March 1793 the assessment was 
irrevocable and unalterable 1 They were on the other 
hand to pay into the exchequer the assessed amount 
without an) abatement The original assessment and 
the mode of pa) went were b) sicca Rupees In 18^5 the 
Rupee known ns the Company s Rupee was declared to 
be legal lender for tne Calcutta sicca Rupee and the val ue 
of the Compan) s Rupee was declared to be fifteen six 
teenths of the sicca Rupe e a Act \\ 11 of 1835 came Into 

i operation on the 1st September 1835 and since then the 
amount of revenue payable b) ever) settlement holder 
was increased b) one fifteenth T!jj« however was not 
an actual alteration in the amount of the revenue * 

Dswk Cess. The Bengal Legislature passed In 18G2 an Act 
for improving the sjstem of Zcmindarl Dawks in as 
much as the convcjanccof letters on public service 
between Police officers and Police stations and the 
Magisterial offices was defective irregular and unerr 
tain and ns fund was required to improve thr S) 'trm * 
Magistrates of districts were empowered to rai r anno 
ally the total sum neces ar) for postal service known 
as the Zcmindan Dawk Service The apportionment 11 
ratably 00 the suJJrr junna subject to the approval of 
and revision b) the Commissioner of the Division The 
pa) mentis required to made half yrarlr In j dtanrr 

Rr r I tJ « 7 ?v ^7 V * XV JJ cl i*jf 
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and double the amount is levied in default 1 The amount 
0 is recoverable under the Public Demands Recovery Act 
The performance of the duties for which the tax was 
originally imposed is now actually under the control of 
the Government Postal Department, and, except in isolat- 
ed tracts, no zemindari dawk is maintainable between 
any two places, 2 b ut the Da wk cess continues to be 
levied as rigorously as in 1S62, as an additio nal i m 
post upon the s udder jumma It is no w a legalized 
abwa b 3 The Dawk cess is not recoverable from under- 
tenants or raiyats without special contract, and even 
where there is a contract it is not realisable as rent 4 
(The Bengal Legislature passed in 1871 an Act for 
local rating for the construction and maintenance of 
roads (Act X of 1871) The rate was local, and persons 
interested in land and being in possession, zemindars, 
tenure-holders and raiyats, all were to contribute to the 
fund, — zemindars being primarily liable to Govern- 
ment} This Act was followed by Act II (B C ) of 1877, 
known as the Provincial Public Works Cess Act The 
Settlement Proclamation required the zemindars to im- 
prove their estates, making use of the profits secured to 
them by the fixity of revenue, and if they failed to execute 
and maintain works of public utility, the State could in- 
terfere and compel them to do so But how far the terms 
of the Proclamation would permit the State to levy cesses 
\for the construction and maintenance of roads and for 
other works of public utility, or for a fund for use at 
times of scarcity and famine for relief works, is a ques- 
tion which has been a constant topic of discussion 

These Acts were consolidated with amendment in the 
Bengal Cess Act (IX of 1880), which is now in force. 


1 Aft VIII (B C ) of 1862, Sec 9 2 Aa VIII (B C ) of 1862, Sec 4 

3 Bissonath v Ranee Shurno Moyee, 4 W R 6 

* Aa VIII (B C)of 1862, Sec 12, Ruttun Monee v Jotendro, 
6 W R (Aa X) 31 , Maharajah v Sadha, 8 W R 517 , Erskine 
v Tnlochun, 9 W R S 1 ^ 
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Tiff amount levied under this Act is an addition to liras- 
Erased revenue though it is not realised as such. These 
are personal debts ot the proprietors and are not 
charges! on (he estate or te nure tor which therarTSTe 
«nd_g nnot be realised by sale ot snch est ate iiri>„.,.‘ 
debtor^nght jas passed to a th,rd per.no The/ 
are recoverable bp the procedure laid down in the 
Public Demands Recover} Act* Under section 41 
of the Cess Act— ' Every holder of an estate shall yearly 
pay (0 the Collector the entire amount of the road ce« 
public work* cess calculated on the annual value 
of the lands comprised in such estate, nt the rate or 
rates which may have been determined for such ce?ses 
respectively for the year as was In this Act provided, 
less a deduction to be calculated at one half of the said 
rates for every rupee of the revenue entered in the valua 
tion roll of such estate as payable In respect thereof 
The Collector is to prepare the valuation roll of each 
e6tale the annual value of the lands comprised in it !>e 
ing determined either summarily or from material* sup 
plied in accordance with the rules laid down in the van 
ous sections of the Act* The maximum rate for every 
tupec of the annual value is half an abna for each of the 
cesses and the maximum is now levied in almost all the 
districts in the Bengal Provinces The amount pay able to 
the Collector if the full rate be levied is In the words of 
section 4! one anna for every rupee less half an anna (or 
every rupee of the rev enoe payable to Gov ernment Sup 
posing an estate is valued by ihe Collector at Rs \t*x\ 
and the revenue pay able is R* 700, the amount pay 

Sfcrtm * ^ I L R. 19 C*L 7 *jl MAwrwd * O 
I L- R *oC»l P y »*d i>* tv** C r»J * Srtnuty t U R- 

17 C l 414 . _ 

At lo «ndc* rJu «W T \U Dt~uu!i F rtf' *7 

Att c <ft udk r r»« w o. t i_ R. »» cut. * i * rrv *»*a 
I U R. U C*t- 9. d»* » Sm»»»vl I MU' llJ. i» 

d Mtikr c< »nR IV | *. S^rntiry L UR. V»Cit <>*) 

•Ml l< (B-C-) mu ay 
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able for the two cesses* together is 1,000 annas minus $ 
of 700 annas, that is to say, Rs 40-10 as As we shall 
presently see, a part of this amount is recoverable by the 
holder of the estate from subordinate tenure-holder^ and 
raiyats and holders of rent-free lands, and the amount pay- 
able under the law by him from his own profit is 300 half- 
annas, that is to say, Rs 9-6 as The principle is that 
every holder of land must pay half an anna per rupee of 
his profit, the raiyat or actual cultivator paying half an 
anna per rupee of the rent payable by him So that the 
holder of an estate is made to pay an additional sum be- 
sides the revenue, and he is primarily liable to Govern- 
ment for the entire amount of cesses payable to the State. 
The days for payment by the holders of estates to the 
Collector are the same as those fixed for the pay- 
ment of the instalments of revenue, but the instalments 
of cesses are equal 1 In most of the districts in the Bengal 
Provinces, the amount is payable in four instalments ex- 
cept in cases of small estates The instalments of reve- 
nue, however, are generally unequal 

The Income Tax, 2 which, there is every reason to ap- 
prehend, will be permanent, is not payable for profits de- 
rived by zemindars from their estates But estates or parts 
of estates situated within municipalities are exempted 
from the operation of the Cess Act of 1880 Income 
Tax is payable in respect of such estates 

The payment of revenue, which is a charge on the 
land, demands our special attention It is a liability on 
the land as a first charge and is realisable by Govern- 
ment, in the first instance, by the sale 3 of the land for 
which the arrear is due 

The original engagements with the proprietors and 
farmers of land were for the payment of the annual 
levenue in monthly instalments, the amount of each in- 
stalment varying generally with the instalments of rent 

1 Aft VIII (B C ) 1880, Sec 42, cl 1 - A€t II of 1886 

a Reg I of 1793, Sec 7 
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recoverable from raijats An arrear of revenue has 
been defined to be "the whole or portion of the kist or 
instalment payable in any month and remaining undis 
charged on the* first of the following month 1,1 On an 
arrear of revenue being due, the Collector, under the law 
as originally framed, was required to serve a notice on the 
defaulter and on hts failure to pay, notwithstanding the 
service of the notice the Collector had the option of 
confining the proprietor * The Board of Revenue only 
might direct the sale of the whole or a portion of the 
estate of the defaulter, but the sanction of the Governor 
Genera! in Council was in every case necessary 3 If 
the proceeds of the sale were not equal to the Govern 
m**nt demand other properties of the defaulter might 
be sold to make good the deficiency * Before the 
end of the >ear 1793 the law had to be modified , restnc 
tions were placed on the powers of the Collectors to 
direct the confinement of proprietors and sales of estates 
were directed to be advertised even without the sane 
tion of the Governor-General but no sale was to take 
place without such sanction * A material alteration 
was, however, made in the law b) Regulation VU of 
1799 the practical effect of which was that the con 
finement of defaulters for non pajment of revenue 
was abolished, the persona! properties of defaulters 
nnd their sureties were made liable to be attached * 
nnd the Board of Revenue was for the first lime 
authorised to conduct sales 1 The neat Regulation 
on the subject was I of 1801 but it made no material 
alteration in the law Regulation V of 1813 made 
an important alteration as regards pa) meet of inter 


* Rrj \|\ t)f *We X I Aft \l 1 4 I S*C S 
ft*X \l\ i4 ^ 4 

ft ( XIV U rjj. *We 13 1 Kin r G-ni. 5 W R (V C)4» 

if I H I A 

Rtf XIV *4 1 - 33 . 41 * H! it ITH- 

Rtf V U tl I7JV, Srt. rj. MI tl 1 VA 5 * J* 



kEVENUfe SALE la\V 


16I 


est on arrears 1 The liability to penalty directed to be 
imposed by the previous Regulations was removed and 
interest at twelve per cent per annum was made charge- 
able, unless the same was remitted by the Boa rd of 
Revenue By Regulation XVIII of 1814, a further modifi- 
cation was made, which dispensed with the previous sanc- 
tion of the Governor-General in Council for sales of es- 
tates and gave to the Collectors of Districts larger powers 
In the year 1822 when sales became less frequent 
and the necessity of superintendence by the superior 
officers of revenue became smaller, the Board of Reve- 
nue was vested only with the revisional power of annul- 
ling sales 2 , and civil courts were empowered under cer- 
tain circumstances to set aside revenue-sales. In 1841 
Act XII was passed, discontinuing the levying of interest 
and penalty upon arrears, appointing fixed days for 
payment of revenue, and providing fixed dates for sales 
of estates in arrear 

The law as to revenue-sales was considerably modified A£U of 1845 
by Act I of 1845 ft 1S not necessary to go into the details 
of the rules laid down by this Act, as it was with slight 
modifications reproduced in Act XI of 185 9 — the sale-law, 
which, with certain modifications made by Act VII (B C ) 
of 1868, is now in force You will find in the reports 
several cases on the Act of 1845, and I shall advert to 
them when referring to the corresponding sections of the 
existing law There is, however, one leading case 
on the construction of section 9 of the Act of 1845 
which deserves attention, as it is often quoted — 
viz , the case of Napendra.-Chundr a Ghose v Kamim 
Djasi 3 Kamim Dasi was a Hindu widow in posses- 
sion of her husband's estate as his heiress Nagendra 
Chundra had deposited money under section 9 of the 
Act to protect his interest as mortgagee of a revenue- 
paying estate belonging to Kamim Dasi as heiress of 

1 Reg V of 1812, Sec 28 2 Reg XI of 1822 

1 8W R , (P C.) 17, sc , 11 M I A 241 




PE5UIAHENTLY SETTLED ESTATES. 

Chu^jnTy ^ er husband when the estate iva* about to be sold for 
KraSTEuj, arrears of revenue she having defaulted to pay The que* 
lion that nets raised in the suit instituted bj Nagendra 
Chundra for tbe recoveiy of the money deposited b) him 
was whether the amount deposited b/ b/rn for the protec 
tion of the estate was a charge on the Inbentance, or 
nhethcr it was a personal debt of the widow, Karomi 
Dasu The Judicial Committee of the Privy Council held 
upon the construction of section 9 of the Act that the 
amount of deposit with interest was recoverable from the 
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proprietress and that it was her personal debt The JudU 
ctal Committee however, was of opinion that ‘ consider 
ing that the payment of revenue by the mortgagee did 
prevent thetaluq from being sold their Lordships would, 
if that were the sole question for their consideration, find 
it difficult to come to an) other conclusion than that the 
person, who had such an interest in the taluq as entitled 
him to pay the revenue due to the Government and did 
actually pa) it was thereby entitled to a charge on the 
taluq as against all persons interested therein for the 
amount of the money so paid Their Lordship* how 
ever, dismissed the suit as they could not baring the 
express words of section 9 of the Act before them, apply 
the general principle stated in the wotds t have quoted 
from the judgment Section 9 of the Act of 1645 * a * 
^amended b) Act \1 of 1850 and holders of Hen 00 
estates were reasonably secured * 

Act \f of 1S59 which with Bengal Act Vff of 
tS68 regulates at the present day the procedure for^ 
recovery of arrears of revenue Is about to be repeated 
and a Bill is now under the consideration of the 
local legislative council I hope that In amending 
these Acts our focal Leg/sfatu/e would give tbefr serf 
ous attention to the imperfections of the present 
law which in many Instances have been found to work 
the greatest injustice Cairs are not rare in which safe* 
AaNl©ti*<> rerun ufJ5« 0- 
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take place of valuable estates at extremely inadequate 
prices and for petty arrears, the non-payment of which 
did not arise from inadvertence, or neglect, or want of 
means of the proprietors , the Commissioners of Revenue, 
however, do not think it proper to set them aside for*' 
reasons which it is difficult to appreciate The sales of es- 
tates with revenues less than Rs 500, and of which the 
number is very large and is increasing every year on 
account of partition and separation of shares, have been 
found to be still more injurious, as these sales are not 
advertised in the Official Gazette. The publication of the 
notices required by the Act are left to ignorant and lll- 
paid agents, who are often required to serve notices on 
the lands of estates of which they have no personal know- 
ledge. The punctuality with which the revenue of the 
permanently settled estates in Bengal are now realized 
is no doubt due, to a considerable extent, to the stringent 
provisions of the “ sunset laws” , but the time has come 
for further legislative enactment for the protection of 
capitalists, who are absolutely necessary for the com- 
mercial interest of the country, and of those holders of 
^estates who have parted with direct possession in favour 
of tenure-holders and mortgagees Stricter rules for the 
^publication of the fact of the non-payment of revenue, for 
the service of notices of sale and the like, a revival of the 
law for personal service on defaulters, and greater facili 
ties for setting aside sales on payment of penalty, may, 
to a considerable extent, lessen the rigour of the present 
law Sales for arrears of revenue are not of constant oc- 
currence, as is supposed by the Judicial Committee of the 
Privy Council in Gobtndolal v Ramjanam Misser and 
others d There is now no reason for any apprehension 
that " any thing which impairs the security of purchasers 
at those sales tends to lower the price of the estates put 
up for sale ” As a matter of fact, many of the sales for 
arrears of revenue that are attempted to be set aside are 4 


1 I L R 21 Cal 70, sc L R 20 I A. 165 
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brought about for serving the fraudulent purpose of* 
defeating rightful owners, creditors and incumbrancers 
If on the other hand, the estate is sold at an adequate 
value, seldom, if e\er, is an application made for 
setting aside the re\enue sale 

lnfUlm*nu Bat the Bill to amend and consolidate (he existing 

of rrrormo provisions of the Sale Law may like man\ others be 

and partoent 4 v 

thereof shelved, and I think it proper to gne here a short 
summary of Act XI of 1859 and of the Bengal Acts modi 
fying the same in so far as the) bear on the present 
subject The ktsfs* or instalments of revenue arc 
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not now payable monthly Section 3 of the Act em- 
powers the Board of Revenue to determine upon what 
dates arrears of revenue shall be paid in each district 
under their jurisdiction If any quarterly instalment is 
not paid up before the sunset of the latest day thus fixed, 
the estate practically lapses, and the defaulter has no right 
to bar or interfere with the sale by subsequent payment or 
tender of payment , x but the Collector has the power at 
any time before commencement of the sale, and the Com- 
missioner at any time before the final bid is accepted, to 
exempt the estate from sale by recording a proceeding, 
giving the reason for granting such exemption 1 2 The 
^Drder of the Commissioner, however, has no effect if it 
reaches the Collector after sale The mere receipt by the 
Collector of the arrears of revenue after the latest day, 
without an express order for exemption, is not enough to 
prevent the sale, or invalidate a sale that has taken place 3 
If there is no arrear and all sums due as revenue have 
been paid by the proprietor or any person on his be- 
half before the sunset of the latest day, no sale can take 
place, and if by inadvertence or mistake a sale does take 
place, the sale should be set aside, and the Civil Courts 
. may interfere, the sale being one not under the Act 4 

1 Aft XI of 1859, Sec 6, Gossain v Ishn, I L R 21 Cal 844 
See also Azimuddin v Secretary, I L R 21 Cal 360 

s Aft XI of 1859, Sec 18 , Mohabeer v Colleftor of Tirhoot, 13 W R 
423 

* Gobind v Sherajunmssa, 13 C L R 1 j Gauri v Janki, I L R 17 Cal 
809, Gobind v Ramjanam, I L R 21 Cal 70 

4 Byjnath v Lalla Seetul, 10 W R 66 (F B ) sc , 2 B L R 1 (F B) , 
Sreemunt v Shamasoonduree, 12 W R 276, Munjina® Colleftor, 12 
WR 311, sc, 3 B L R App 144, Thakoor v Colleftor, 13 W R 336, 
Hurgopal v Ramgopal, 13 W R 381, sc , 5 B L R 135, Ramgobind 
v Kushuffudoza, 15 W R 141 , Gauri v Janki, I L R 17 Cal 809, 
sc, L R 17 I A 57 See also Gobind v Ramjanam, I L R 21 Cal 
70 (83) , Gossain v Ishn, I L R 21 Cal 844 As to sales for arrears 
of cesses where really there are no arrears, see Gujraj u Secretary, 

I L R 17 Cal 414 and the same case in P C , Mahomed v Gujraj, 

I L R 20 Cal 826 
N 



PEJUUHEKTLY SETTLED ESTATES, 


106 


A deposit in the coltectorate to the credit ot the pro- 
pnetor or even of the estate in arrear, sufficient to 
cover the amount of revenue payable to Government, is 
not enough to exempt the estate from sale, unless the 
Collector has been asked by especial petition on or before 
the latest day to appropriate the amount in deposit to 
the satisfaction of the amount payable as revenue. 1 The 
existence of such deposit in the collectorate or the fact 
that the arrear w as small and that it was not put in owing 
to inadvertence or mistake, may onl) be a reason for in 
ducing the Collector or the Commissioner of Retenue 
to grant exemption from sale, and it ma) also be a good 
reason for setting aside the sale when it has taken place 
on the ground of hardship or injustice * But the deposit 
of money or Government securities endorsed and made 
payable to the order of the Collector under the prtm 
sions of section 15 of the Act would protect the estate 
from sale such deposit being considered as actual pay 
ment made before the latest da) * 

SalcsnotUka When default has been made in the payment of reve 

Uotu. nue on the latest da) presided therefor the Collector t$ 

required to issue tno sets of notices The first set is to 
contain a particular description of the estate or share of 
estate in default the revenue assessed thereon and the 
date fixed for sale and one of these notices is required to 
be affixed in the court house of the District Judge and the 
other in the office of the Collector who Is to hold the sale 
The day fixed for sale should not be less than thirl) days 
from the date or the affixing of the notification In the 
Collector s office if the annual revenue payable for the 
estate orthare of estate in default exceeds the sum of ft* 
500 a notification of the sale should ftfso be published fn 
the Official Garette • The other >e( of notices 1* require 1 


s Aft Xt ot l«t> **« A* 

, Aft XI «f *vrf y> 1 tt * CtM • ^ 


* Aft XI tf l**X ** ^ , 
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to be published for the benefit of under-tenants and.raiyats 
who are thereby forbidden to pay rent to the defaulter 
They are required to be published and affixed at the 
Collector’s office, at the Moonsiff’s court, at the Subdivi- 
sional cutchery, at the Police stations within the jurisdic- 
tion of which the lands of the mahdl in arrear he, and at 
the principal cutchery of the mahdl or some conspicuous 
part thereof 1 The non-publication or any irregularity in 
the publication of any or all of these notices is, howevei, 
not sufficient to vitiate the sale That may amount to 
irregularity but not illegality, making the sale absolutely 
void Even if the date fixed for safe be within thirty 
days of the affixing of the notification in the Collector’s 
office, the sale that follows will not be a nullity, and Civil 
Courts cannot set it aside on that ground , but such sale 
may be annulled on proof of substantial injury by reason 
of the irregularity complained of 2 It should, however, 
be noted that the Court cannot infer, in the absence of 
direct evidence, that inadequacy of price is due to irreg- 
ularity , 3 and the non-publication of the notification 
under section 7, which is intended for the benefit of the 
purchasers, cannot amount to material irregularity in 
publishing the sale The Commissioner of Revenue 
has the power, on an appeal being presented to him 
within sixty days from the date of sale or forty-five 

1 Aft XI of 1859, Sec 7 , Aft VII (B C ) of 1868, Sec 7 As to 
what omissions in the sale-notification are not material, see Zerkalee v 
Doorga, 16 W R 149 , Secretary ® Rasbehan, I L R 9 Cal 591,5c, 
12 C L R 27 , Amirunessa v Secretary, I L R 10 Cal 63, sc , Amirun- 
nessa ® Browne, 13 C L R 131 , Ram v Mahabir, I L R 13 Cal 208 
And as to irregularities, see Cornell v Oodoy, 8 W R 372 
~ * Womesh ® Isharutoollah, 8 W R 439 Luleeta v Collector, 19 
W R 283, Gobind v Sherajunnissa, 13 C L R 1, Balmokoond v 
Jirjudhun, I L R 9 Cal 271, sc, 11 C L R 466, Mobaruk v Secre- 
tary, I L R n Cal 200, Gobind ® Bipro, I L R 17 Cal 398, 
Mahomed v Raj, I L R 21 Cal 354 

* Maharajah® Hurruck, 9 M I A 268, Mahabeer v Colleflor, 15 
W R 137 , Mahomed v Raj, I L R 21 Cal 354 See also Mobaruk 
v. Secretary, I L R 1 r Cal 200 
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days, if presented to the Collector for transmission to 
the Commissioner to annul the sale, if it appears to him 
not to have been conducted according to the provisions 
of the lan, and he may also la) down terms for pay 
ment of compensation to the purchaser 1 A sale may also 
be set aside under section 26 of Act \I of 1S59 on the 
ground of hardship 

An exception is made in the case of arrears other 
than those for the current) car or for the ) ear immediate* 
ly preceding arrears due on account of estates other 
than that to be sold md arrears of estates under attach 
ment b) order of any civ il judicial authority * v\ hether the 
attachment be of the whole or of a part and of estates 
managed b) the Collector in accordance with such order 1 
In such cases the law declares that the estates shall not 
be sold otherwise than after a notification shall have been 
affixed at the courts of the District Judge and the local 
Munsiff at the police station and also at the cutchery of 
the payer of the revenue, or at some conspicuous place of 
the locality for a period of not less than fifteen clear days 
preceding the dale fixed for payment in the office of the 
Collector This notification is imperative and its non 
service is a material irregularity for which the sale for 
arrears may be set aside This provision as to special 
notice however applies only where the attachment has 
been effected at least fifteen day* before the last date 
fixed for the payment of any instalment of revenue for 
which it 1* sought to bring the estate to sale 4 


1 Aft Ml (0 C ) tl ifc'S a W om*»S * 8 V» R 

4y> GoJ Jt R»n I LB11CI > u L. IL r> I A I'j 
* Aft Md l8j9 S*< j. A» 1 •» J r 10 cl ft* T 

DrmtrJi Aft U *<4 * J-id «*»l ***'- f Pan t M*S*lt* 

1 L R- ijCaL J'.A 
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Section 6 of Act XI of 1859 does not require that 
the name or names of the proprietor or proprietors 
should be specified 111 the notice, and no analogy can 
be drawn in this respect between a sale by the civil court 
and that by the Collector 1 

I he jurisdiction of cml courts to set aside revenue- 
sales is of an extremely limited character A suit to set 
aside a revenue-sale must be brought within one year 
from the date when the sale is confirmed and becomes 
final - The sale becomes fin al_at the noon of the sixtieth 
day from the date of sale, that day being included, and if 
an appeal be preferred, from the date of the dismissal of the 
appeal by the Commissioner, if such date be beyond the 
sixtieth day The ground or grounds for setting aside the 
sale by a civil court must be such as has or have been de- 
clared and specified in the petition of appeal to the 
Commissioner, and no sale can be set aside unless such 
appeal has been preferred and the ground or grounds 
specifically taken 3 But if there is illegality and not mere 
irregularity, or the sale is a nullity, there being no arrears, 
no appeal to the Commissioner is necessary before suit 1 
No person who has received the purchase-money or any 
part thereof is entitled to contest the legality of the sale * 
There is another difficulty as to the exercise of the 
pow r er of civil courts in setting aside sales on the ground 
of material irregularity Under section 8 of Bengal Act 

1 Secretary v Rasbehari, I L R 9 Cal 59 1 > Amirunessa v Secre- 
tary, I L R 10 Cal 63! Gobind v Sherajunnissa, 13 C L R 1, Ram- 
narain v Mohabir, I L R 13 Cal 208 

* Aft XI of 1859, Sec 33 , Aft XV of 1877 Schedule II, art 12, 
cl , (c) , Raj v Kinoo, I L R 8 Cal 329 

1 Mobun v Colleftor of Tirhoot, 1 W R 356, Womesh v Colleftor 
of 24-Perg , 8 W R 439, Gobind ® Sherajunnissa, 13 C L R 1 , Gauri 
v Janki, I L R 17 Cal 809, Gobind v Ramjanam, I L R 21 Cal 
70, Gossain v Ishri, I L R 21 Cal 844 

4 Byjnath -v Seetul, 10 W R. (F B ) 66 , Munjlna v Colleftor, 1 2 
W R 31 1, Thakoor v Colleftor, 13 W, R 336, Lala Mobaruk v. 
Secretary, I L R 11 Cal 200 
* Aft XI of 1859, Sec 33. 
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VII of 1868, every certificate of sale issued under Act M 
of 1859 "shall be conclusive evidence in favour of such 
purchaser and of every person claiming under him that 
all notices in or by this Act or by the said Act XI of 
1859 required to be served or posted have bteD duly 
served and posted and the title of any perron who may 
have obi lined any such certificate shall not be impeach 
ed or affected by reason of any omission, informality, 
or irregularity as regards the serving or posting 
of any notice in the proceeding under which the sale 
was had at which such person may have purchased ” 
The rale of law here laid down confines the Inquiry 
merely to the ground of nullity 1 r illegality and not 4 ' 
mere irregularity/ the sale not being under the pron 
sions of the said Acta Unless the *mt is brought with 
the utmost expedition before the issuing of the certificate 
of sale, and unless the issuing of it by the Collector is 
stayed by temporary injunction under the provisions 
of the Code of Civil Procedure the grounds for inter 
ference by civil courts arc very narrow In Lata 
Mobaruk Lai v The Secretary of State for India tn 
Council * the majority of the Full Bench of the Calcutta 
High Court held that non-compliance with the pro- 
visions of section G of Act \l of 1859 was not a mere 
Irregularity and was not one of those error* In pro* 
cedure which was intended to be cured b) section 8 
of Bengal Act VII of 18GS But the decinon of the 
Privy Council in the case of Gortrullal Fey v Fan 
Janan Mtsser * has thrown considerable doubt as to 
the correctness of the view talen by thr High Court 
r-rcUm'# The t«Be of the porcha scr_datc» Jrom the day aftrr 
tW * that fixerTTor theJUil «3ay of pavmrnt 4 and net Bom 
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the day of the purchase or confirmation of the sale The 
purchaser is also liable for instalments of revenue that 
have fallen due from that day 1 * The notices under section 
7 of Act XI of 1859 prohibit payment of rent to the 
defaulter, the principle being that his right ceases with 
the default 

Provision is made in the Act against benami pur- 
chases, no suit for possession being maintainable against 
a certified purchaser on the ground of his being a 
benamidar This provision is very similar to the provi- 
sion contained in section 317 of the Code of Civil Pro- 
cedure, 3 4 5 but the plea under this section is not allowed 
unless the case comes strictly within its words * There 
i-is, however, no bar to any of the defaulters purchasing 
the estate, though he himself has failed to pay his share 
[of the revenue, 6 but the sale does not avoid incumbrances * 

Section 31 of the Act provides for the distribution 
of the surplus sale-proceeds It is made payable 
to the recorded proprietor or proprietors or his or 
their heirs or representatives, in shares proportioned to 
the recorded interest, and if there is no record of shares, 
the aggregate sum is payable to the whole body of pro- 
prietors The mortgagee has the right to recover his 
money from the surplus sale-proceeds, 7 when mortgaged 
lands are sold for arrears of Government revenue which 
remained unpaid not through his default An assignee 
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Distribution 
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ceeds 


1 Aft XI of 1859, Sec 30, Wazeer v Fazloonmssa, W R (1864) 
373,Khema© Nund, 4 W R 75 

* Aft XI of 1859, Sec 36 j Jadub v Ramlochun, 5 W R. 56, the 
same case on review, 19 W R 189, Johurw Brindabun, 14 W R 10, 
Chundrati Ram, I L R 12 Cal 302, Brindabun v Ram, I L R 21 
Cal 375 See also Biswanath v Moran, W R (1864) 353 

* Aft XIV of 1882 Compare Aft VIII of 1859, Sec 260 

4 Buhuns v Buhoree, 10 B L R 15 9, sc , 14 M I A 496, Lucky v 
Kali, L R 2 I A 154. 

5 Aft XI of 1859, Sec S3 , Mahomed v Leicester, 7 B L.R , Ap , 52 

* Mahomed v Pearee, 16 W R 136, 

T IV of 1882, Sec 73 1 Heere v, Janaki, 16 WR 222 
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of recorded proprietors is not their representative under 
the Act 1 The Land Registration Act of i8?6 has 
made registration of the names of proprietors and 
their respective shares compulsory * No difficulty 
can anse under the present law unless death or aliena 
tion f very shortly before or nfter the sale or before pa) 
raent, brings m complications If the amount is attached 
under a decree of a cinl court or b) the Collector himself 
under the Public Demands Reco\eiy Act nopa)mentcan 
be made by the Collector himself without compliance 
with the ordinary procedure 

The amount remains in deposit with the Collector 
until it is paid oat and according to a recent Full 
B-nch decision of the Calcutta High Court * the period 
of limitation as againtt the Secretary of State for India, 
is six years under article j^o of Schedule II of Act W 
of i S77 Pigot, J differed from the majority of the 
Court and was of opinion that the Collector held as 
trustee and under section 10 of the Limitation Act hr 
was bound to pay the amount on demand 

The ordinary law* of succession amongst Hindus and 
Mahomedans* ore applicable to these j ermanrntly srttlrd 
estates except where long established custom or family 
usage (i kulachor ) such as ispro\ided for in Regulation \ 
of 1800 is found to exist • There brirg in India no 
territorial law the succession 1* in all case* gorrrncd by 
the personal law of the holder Holders 0/ estate* 
ha\e free power of alienation not only of the whole 
but alio of portion* and fractional part* It wa* 
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therefore, absolutely necessary to make rules for the re- 
cognition of the claims and protection of the interest of 
persons who have, b) inheritance or purchase, right to es- 
tates or parts of estates, and also for the partition of estates 
amongst co-owners One of the objects for enacting Act 
XI of 1859 is stated in the preamble to be ,r the expe- 
diency of affording sharers easy means of protecting their 
shares from sale by reason of the default of their 
co-sharers ” 

Regulation XLVIII of 1793 laid down rules for the Registration 
registration in the Collectorate of the names of proprie- of names 
tors of estates This Regulation was followed by Regula- 
tion XV of 1797 1 The registers were called quinquennial , 
as they u r ere required to be prepared every five years 
These registers are public documents within the mean- 
ing of sections 35 and 74 of the Indian Evidence Act - 
The Registration Regulation of 1800 made further pro- 
visions, 1 2 3 but the law r as to registration of names in the 
Collectorate w r as not strictly enforced until the passing*'' 
of the Bengal Land Registration Act (VII of 1876' 

Under this Act, ‘A” is the general Register kept by Col- 
lectors of revenue-paying lands, and the names and 
addresses of proprietors are required to be kept in it 4 
Intermediate Registers are also required to be kept for 
noting changes affecting entries, and part I refers to 
revenue-paying lands Sections 38 and 42 of the 
Act make registration of the names of proprietors or 
joint-proprietors in possession of estates compulsory, 
fines being imposed for non compliance with the pro- 
visions of the Act, and there being a further penalty 
under section 78 of the Act, as the right to sue under- 
tenants and raiyats for rent is taken away on failure to 


1 Reg XV of 1797, Sec 2 

2 Kasi v Noor, S D 1849,9 IJ 3> Sreemutty Oodoy v Bishonath, 
7 W R 14. But see Saraswati v Dhanpat, I L R 9 Cal 431 

3 Reg VIII of 1800, Sec 21 

4 Aft VII (B C ) 187 6, Sec 8 
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procure registration ** After the registration of the name 
of a proprietor under Bengal Act VII of 1876 has been 
completed the person whose name is registered may get 
a mutation of name in the register of ioujtcs or revenue* 
pacing estates in the Collectorate, and he thus becomes 
a recorded proprietor or a recorded sharer of an estate 
Copies of these registers are admissible in evidence • 

A recorded sharer of a joint estate, desiring to pa) 
his share of the Government rev enue separately may 
get a separate account opened and the separate liability 
of such recorded sharer commences from the opening of 
auch separate account 1 This rule applies also to holders 
of shares consisting of specific portions of the lands of 
an estate * The power of the Collector however, to 
open a separate account is restricted to cases where no 
objection is made by any other recorded proprietor On 
an objection being made, the Collector ia to refer the 1 
parties to the Civil Court • 

The rules for the realization of revenue and for sale 
on nonpayment thereof applicable to entire estates 
are also applicable to separated shares except that if 
the highest offer for the share exposed to sale lie not 
equal to the amount of arrear due the Collector is 
required to give notice to the other sharers and If the 
amount due be not paid within ten days from the date 
of notice the entire estate may be sold after due publics 
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tion of notice The payment by a sharer, if made within 
ten days, has the effect of a purchase of the share in 
arrear, and such sharer may obtain a certificate of sale and 
delivery of possession under the Act A purchase thus 
made by a co-sharer is considered to have all the inci- 
dents of a sale under the Act, and it is subject to the 
same rules as to annulment of the sale and avoidance of 
encumbrances as ordinary sales of shares under the Act 1 * * 

The partition of estates by the Collector gives the Partition of 
sharers complete security, and the shares carved out by estates 
such partition have all the advantages of a parent estate, 
each partitioned share being recognised as an estate It 
*^is supposed that complete security for the realization of 
Government revenue requires that partition should be 
effected by a revenue-officer or, at least, that he should 
sanction the same Tfie civil courts in the country have 
\he power to pass decrees for partition after ascertai n* 
q ient of the shares of the parties interested,' but actual 
part ition cannot be effected except by the Collector 8 A 
private partition may be binding on the parties but not 
the Government, unless special sanction of the Collector 
is obtained. But if the division of the lands of any 
^estate has been made by private arrangement, and each 
proprietor is in possession of separate lands in accord- 
ance with such arrangement, the Collector has no power 
to interfere at the instance of any one or more of 
the co-sharers 4 5 A joint application must in such a 
case be made by all the co-sharers 6 The jurisdiction 


1 Aft XI of 1859, Secs 14 and 53 , Gossain v Ishri, I L R 21 Cal 844 

8 Aft VIII (B C ) of 1876, Sec 29 , Aft XIV of 1882, Secs 26$ 
and 396 , Mohsun v Nuzum, 6 W R 15 , Ramjoy v Ram Runjun, 8 
C L R 367 

8 Spencer v Puhul, 15 W R 471 , Meherban <o Behan, I L R 23 
Cal 679 

4 Aft VIII of 1876, Sec 12 Bujrungee v Syud, 5 W R 186 

5 Aft VIII (B C ) of 1876, Secs ioi, 105 , Joymonee v Imam, 13 

W R 47 1 
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of the Collector is not, howev er, excluded unlejs it be 
shown that separate possession of the lands ts due to a 
special arrangement effecting partition and unless ull the 
lands are held in severalt) and no part is held jointly 1 
The mere possession of specific portions of land is not 
enough to oust the jurisdiction of the Collector Of 
course, a presumption of arrangement may be made from 
long possession But as regards lands originally waste, 
the mere occupation and culluation b) co-sharers 
separate!) may rebut the presumption arising from long 
possession Extreme inequaltt) of lands disproportion 
ate to the share in the possession of each co-sharer, may 
also rebut such presumption 

No person having a proprietary interest in an estate 
for a term of his life onl> is entitled to claim a partition 
by the Collector* It should be remembered that It is op 
tional with the Collector according to the circumstances 
of each case to allow a partition to the holder of a life 
estate A Hindu widow and other Hindu females holding 
finder the same sort of right ns that of a Hindu widow 
are not however tenants for life they are entitled to 
claim partition b) the Collector * The Civil Court* may ex 
erase their discretion in any suit for partition b) a female 
having onl) a Hindu widow s estate though the better 
rule seems to be that partition should alwajs be allowed. 

There can be no partition by the Collector where the 
separate estate of any of the proprietor* would on partf 
tion be liable for an annual amount of land revenue no< 
exceeding one rupee 4 This rule prevent* in moil 
ca**s the partition of small e tale* bv the Colterter 
/mt perhap* a Cud Court ma) decree partition though 

An Mil mC) el I*;* m t)v»f*» tnt^ y U U jn 
Joy r L*U. t l n AC»! i/« ipf LR||' K* P 1^1 
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the apportionment of revenue will not be binding on 
the Collector 1 * 

If the Revenue officers refuse on insufficient grounds Jurisdiction 
to direct the partition of an estate, any party aggrieved Courts 1 
may sue in a civil court for a decree for partition 3 
A part) may also, before applying to the Collector, 
ask a civil court to declare the rights of the several ^ 
co-sharers and to direct the Collector to effect a 
partition 8 But no civil court can direct a partition 
by the Collector, if the revenue payable by any sharer 
for his share be less than one rupee On a decree by 
the civil court for partition, the successful plaintiff may 
apply to the Collector for actual partition A civil 
court may also, during the pendency of partition pro- 
ceedings before the revenue authorities, declare the 
shares of the parties , 4 5 and even after partition declare 
the respective shares of the parties which may be 
different from their recorded shares in the partition 
proceedings, but cannot, after a partition already made, 
modify the allotment made by the revenue authorities * 

There is now a conflict of cases as to the jurisdiction of Conflift of 

C3SCS 

civil courts in the matter of the actual partition of estates 
by metes and bounds Division of the lands of an estate 
by metes and bounds, accompanied by a proportionate 
division of the revenue binding on the Government, is 


1 Ranee ® Kooer, 20 W R 182 , Kalee ® Ram, 24 W R 243 , 
Chunder ® Hur, I L R 7 Cal 153 , Ajoodhya ® Colleftor, I L R 9 
Cal 419 , Zabrun ® Gown I L R 15 Cal 198 , Debi ® Sheo, I L R 

16 Cal 203 See also Doorga ® Mohesh, 15 W R 242, Spencer ® 
Puhul, 13 W R 471 Rutten ® Brojo, 22 W R 11 

3 Aft VIII (B C ) of 1876, Sec 29, Aft XIV of 1882, Sec 265, 
Secretary ® Nundun, I L R 10 Cal 435 

3 Aft VIII (B C ) of 1876, Sec 26, Dewan ® Jebunnissa, x6 W R 34; 
Mussamat ® Woman, 3 C L R 433 , Meherban ® Behan, I L R 23 
Cal 679 

4 Muddun ® Kartick, 14W R 333, Sheo® Sunkur, 16 W R 190, 
Oodoy ® Paluck, 16 W R 271 

5 Spencer® Puhul, IS W R 471, Sharat ® Hur, I L R 4 Cal 510, 
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compute partition and the revenue authontieo have exclu 
sive junjdiction to effect such complete partition Bat 
partition maj be incomplete in two nays, — there mo) be 
a division of the lands and* proportionate diusion ot 
the revenue without the sanction ol and recognition by the 
revenue authorities the liabilities of the sharers being de* 
termioed as amongst themselves, and there may be a 
division of the lands only, the liability os to revenue re 
matning joint- Have civil courts in the country junsdic 
tfon as to either of the Intter modes of incomplete pari} 
tion? The question must be settled cither by n Foil’' 
Bench of the High Court or by the Legislature 

The first important Regulation as to the procedure to 
be followed in the partition of estates by the Collector 
was \I\ of 1814 The present Act Vllf (B C ) of 18 jC by 
which Regulation \ 1 \ has been repealed is somewhat 
elaborate and remo'es man) of the difficulties that must 
necessarily attend a partition by the Collector 1 under 
stand that it Is in the contemplation of the local Govern 
ment to Introduce a bill to amend Act Vllf iB C) of 1 8,6 
with a \iew to simplify the procedure as to partition bv 
the revenue authorities It seems to me however tolmnn 
anomaly — a sumval — thatwhlle the civil courts in Bengal 
have exclusive jurisdiction In the partition of all bind* of 
immot able properties there should lw special courts and 
a special procedure for the partition ol revenue pay fng 
estates The existence of the F t-ites Partition Act In 
the statute boob of Bengal indicate a vt ant of confi fence 
of the State in its civil court* wl ere il* own Intrfrrt U 
concerned. There » no rea«nn to «uf ;*> *“ that the Gov 
ernment would suffer tl the apportionment o! feverue 
be left to bp determined ty the judicial \ rrecdure 
adopted in civil court* The exclude jurud etion of 
tie Collector often requires a* we have vrrn tot^vap-^ 
plcmented by the interference of civil courts \arkut 
qurtlions which can only b«* d trrmirrd by o* ! Cc*M* 
do frequently ari»e on an application I >f parting »n f 
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during the course of partition-proceedings, and litigants 
in this country are unnecessarily harassed by being 
compelled to have recourse both to the Revenue officers 
and Civil judges, when one and the same tribunal may, 
by the framing of proper rules of law and procedure, 
be made to perform the same duties A partition by 
a Collector is necessarily one which cannot be, and is 
really not, equitable in the sense in which an English*" 
lawyer w’ould use the w'ord there are four estate s 
belonging to t wo proprietors lomtly. the Collecto r 
v ^ould require four separate applications, and there 
must be four separate proceedin gs, and each estat e 
must be divided into equal moieties But if the civil 
courts have jurisdiction, they may allot tw'o of these 
estates to one of the joint pro prietors, two other s to 
another, equalizing the partiti on by payment of ow’eltv , 
and all this may~be done I n a simile su it They may also 
afTot two ofThese estates to one, a third to another, and 
divide the fourth between the two The complications 
-Sjwhich arise from the existence of subordinate tenures, 
the holders of which have not the right to be heard by 
the revenue authorities, may also be avoided by the civil 
courts being allow'ed jurisdiction It is now freely admit- 
ted, and, in fact, it is pointed out as a gross mistake of the 
Permanent Settlement of Bengal, that profits of holders 
of estates, are nearly ten times the revenue which the 
Government realizes from them Financiers have, there- 
fore, no reason to suppose that the realization of the 
land tax to the last copper piece will be jeopardized by 
small inequalities in value and dimension of land, result- 
ing from a partition by a civil court The proverbial 
delay and cost in Batwai a proceedings, even with the 
procedure laid dowm by Bengal Act VII of 1876, which 
has repealed the Regulation of 1814, ma y also be 
avoided to a considerable extent by partition by commis- 
, sioners appointed under the Code of Civil Procedure 

l would not detain you with a recital of the proced- 
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ure for partition of estate? Part of the dut\ to he 
performed in these proceedings mi) be done b\ the 
Deputy Collectors others and the more weight) ones 
are left to the Collector himself and onl) the Collector 
may declare an estate to be under partition 1 In mo^t 
matters an appeal lies to the Commissioner of Revenue 
and in some to the Board of Re\enue and the Board 
may a)wa)S exercise its reunoual power* Partition by 
the Collector rs usuaflv the separation of thohnre of (he 
applicant by allotting to luma proportionate share of the 
land, and not the separate allotment to all the sharers of 
their respective shares unless the other sharers also ask 
for partition of their shores The parties ma> at an; 
time, cause proceedings to be staved b) consent 1 and 
the Commissioner ma; also sta) proceeding ami if need 
be, quash them * Confirmation of partition l>) the Com 
missioner is neceswr; to give it validity 4 But the Ueu 
tenant Governor ma) within twelve ;car* set aside any 
allotment and direct a fresh allotment il it appears that, 
through fraud or error the land rev nut. as-»e»sed on on) 
share is not in proportion to the lands allotted 1 bach 
separate estate formed b) partition bears a separate 
number in the revenue roll of the district and It 
sepiratel) liable for the land revenue ns es ed upon it * 
Estates arc exempted from habilnv to safe under the 
xa/e /arcs tn cave'* of duqua/i/icd / roprref >f* and inea t* 
of attachment bv revenue authorities or management by 
n revenue officer The properties of minors idiot 
lunatic* and di qualified proprietor require | i id tarty 
the protection ol the sovereign The Hindu la* Itvog 
mied the king a the supreme gu«rJun ef the property 
of all minors’ Tin* i* in mrordarue with Be Uw 
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in all civilized countries, it being a prerogative of the Estates of 
Crown, flowing from its general power and duty, as ^pted^from' 
parens patn^ ) to protect those who have no other revenue-sale 
lawful protector 1 * 3 The Mahomedan law also enjoined 
the Quazi to exercise vigilant supervision over guardians 
in the management of their wards’ properties,® as he 
is the representative of the government of the sultan In 
England, this jurisdiction was exercised by the Court of 
Chancery Provision was made by the Regulation Code 
of 1 793® for the protection of the estates of minors 
and other disqualified proprietors — idiots, lunatics and 
others incapable of managing estates on account of 
natural defects or infirmities Females incapable of 
managing their estates were also declared to be disquali- 
fied proprietors 4 Regulation X of 1793 provided for 
the establishment of the Court of Wards, and made rules 


relative to disqualified landholders and their estates 
The Proclamation declaring the Decennial Settlement 
Permanent exempted the estates of disqualified proprie- 
tors from liability to sale for any arrears accruing 
during the period of their disqualification 5 The sale- 
laws, passed from time to time, made similar pro- 
visions in favour of minors The sale-law of 1859 
provided — “No estate shall be liable to sale for the 
recovery of arrears which have accrued during the 
period of its being under the management of the Court 
of Wards , and no estate, the sole property of a minor 
or minors and descended to him or them by the regular 
course of inheritance, duly notified to the Collector for 
the information of the Court of Wards, but of which the 
Court of Wards has not assumed the management under 
Regulation VI of 1822, shall be sold for arrears of 


1 Story’s Equity Jurisprudence, Sec 1333 

1 Ameer All’s Mahomedan Law, p 572 

3 Reg VIII of 1793, Sec 21 1 See Reg I of 1793, Sec 8, cl 5 

a Reg. XIV of 1793, Sec 48, Reg VI of 1822, Sec 4 

P 



tJJ 


PERMANENTLY SETTLED ESTATES 


revenue seeming subsequently to his or their succession 
to the same, until the minor or minors, or one of them, 
shall have attained the full age of eighteen \enrs ’* The 
age of majority of infant* under the Court of Wards 
and of those whose properties are under the manage 
ment of civil courts is now twenty -one years* The 
present Court of Wards Act is Bengal Act I\ of 1879 
as amended by Bengal Act III of 1881, and the present 
law relating to infants who are not under the Court of 
Wards is Act VIII ol t8qo The protection Irom sale of 
estate* belonging to minors at contained In section 17 
of Act \1 of 1859 is now given b) section 4 of Bengal 
Act III of 1881 which has repealed the words of section 17 
of Act XI of 1859 I have quoted above The present law 
as to the liability of the estates of minors to sal** for arrears 
may be thus summarised — (a) Er er> estate or a srparat 
ed share of an estate is exempt from sale for arrears of 
revenue which have accrued while it has been in charge 
of the Court of Wards 1 but it may at any lime be 
sold for such arrears if the Court of Wards certifies In 
writing* with its reaions, that the interest ol the ward 
requires that it should be sold under the sale laws ‘ 
(5)^ — AH unpaid arrears of revenue accruing during thv 
period of the management br the Court shall be a 
first charge upon the sale proceeds, if the otate or share 
ol an estate be sold for am other can e thin for such 
arrears of revenue and if on\ arrears remain due when 
the estate ceases to be undrr the charge of the Court the 
Collector ma> attach* it for th~ arrears and mctJ ntal 
costs- cl — In case of minors n tbroj„ht«nl rthe Court 
ol Wards no estate the ole prtperiv rf a minor <f of 
two or more minors vhatl br *0! 1 for arrears of revenue 

\ft \\ d 1*5; »T AtIXtii* j 3 
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accruing subsequent to the succession, until the com- 
pletion of the age of majority, if the Collector has been 
served with a written notice of the fact that the estate 
is the sole property of the minor or minors ,* but such 
arrears shall be the first charge on the proceeds of the 
estate, if it is sold for any other cause during the minor- 
ity , and the estate is also liable to be attached by the 
Collector Under the Court of Wards Act, the Board of 
Revenue is the Court of Wards, 1 * 3 but the Collectors and 
the Commissioners do the actual work through managers 
appointed by the Court The Revenue Officer is thus the 
payer as w ell as the receiver of revenue, and I think it 
is an anomaly for the same individual, who is the receiver 
as well as the payer of money, to sell the property of an 
infant under his custody for non payment of such money. 

While on the subject of exemption from sale for 
arrears of revenue, I may add that, under the un re- 
pealed provisions of section 17 of Act XI of 1859, no 
estate held under attachment by the Revenue authorities, 
otherwise than by order of a judicial authority, is 
liable to sale for arrears accruing whilst it is so held 
under attachment , and similarly an estate held under 
attachment or managed by a Revenue Officer in pursu- 
ance of an order of a judicial authority is not liable to be 
sold until after the end of the year But the mere issu- 
ing of a certificate of attachment does not operate as an 
attachment by the Collector 

Besides the payment of revenue and cesses by the 
holders of permanently settled estates, there are duties of 
minor importance which the Government has imposed on 
them ^he liability to supply provisions to the army is 
pneof these Regulation XI of 1806 made provision for 
compelling landholders and farmers of estates to supply, 


1 Aft IX (B C ) of 1879, Secs 24 and 25 

s Aft IX (B C ) of 1879, Sec 24 

* Aft IX (B C ) of 1879, Sec 5 
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!or troops passing throngh their estates, the required 
provisions, boats and coolies Regulation VI ol 1855 
made further provisions for compelling zemindars to 
provide supplies, boats &c , the penalty for default 
being fine not exceeding one thousand sicca rupees 1 

d ° ty of &lnng ,nfor, oation of the commission 
Bon of certain certain offences within the ambit of the estate, 

offence*. especially offences regarding the manufacture of salt, 
offences with respect to the excise law and certain 
senoas offences under the Indian Penal Code has been 
imposed upon xemmdars as a matter of necessity 
By the Settlement Regulations* the zemindar* were 
disburdened of their police and magisterial daties But 
the duty of sending reports to police officers and magi* 
trntes has continued to be on them md the native 
officers of landholders are il«o responsible These 
provisions are now embodied in section 154 of Act \LV 
of i860 and section 45 of Act \ of i 4 *#. 

Com pen »a 0 ° the acquisition of lands which are revenue paying 

tlilon c/unds basis for calculating the amount of compensation is 
fur public the actual price for which the land subject to the bon! n 

purposes. 0 { p a j raen t of land revenue would sell in the market In 

determining the amount of compensation the Collector 
has to determine the exact amount of land revenue pty 
able for the land the subject of acquisition The | ro- 
cedure that j-hould be followed b) Collectors In ascertain 
mg the amount of rc\cnue pa) able for lands under ac 
quisjtion is laid down in the rules promulgated by the 
Government of Bengal undrr > etion 59 of Act \ ol 
1S70 3 and these rules hare remained unaltered aft t the 
passing of Act I of iFot The rntrUt value bring 'r 
termmed after deduction made for (Jin'inm-tit rcfrrqe 
no question of apportionment can an*e ! tnren tie 

r r vi 1 1*13 *’'< * 

Rrt * 1 1 * l*»© R X I sJ »S,t *V 10 I fill t 1*1* f *f 
ft*C Wild Hu,tW HI *C ««ri 

Cdntti J* j |S } f » 
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Government and the claimant for compensation. None 
of the Land Acquisition Acts laid down definite rules 
as to abatement of government- revenue, but the rules 
made under section 55 of the \ct of 1894 (Act of 1870, 

Sec 59) have the force of law, if the sanction of the 
Governor-General m Council be obtained Under the 
above rules, the Collector, after the determination of the 
amount of revenue payable in respect of the land ac- 
quired, should grant remission to that extent to the 
holder of the estate But if the area of the land acquired 
does not exceed one twentieth of the area of the entire 
estate, and the claimant, the proprietor, declines to 
accept abatement of revenue, the Collector may pay 
an additional sum calculated at the same number of 
years’ purchase of the government revenue as is the 
basis of calculation of the rest of the amount of com- 
pensation paid When abatement is allowed, it has 
effect from the date of the possession taken by the 
Collector of the land acquired 

I shall now say a few words on the right known Malikana. 
as malikana ^ t is an allowance for proprietary righ t 
I to a person who was owner or proprietor The rules 
quaking the Decennial Settlement Pe r.majxenJt_di recte d 
t hat the proprietors, who might finally refuse to ente r 

i pto engagements for the amo unt, of. rdyeimg— req uired 

q f them, sb ould be allowed malikana , in consideratio n 
Qf their proprietary rights, at the rate of ten per ce nt 
q n the revenue, if the lands vvere let in f arm The 
amount of the inalikana wat> payable by the farmePto 
the proprietor, in addition to the amount p a yable to the 
( government as reve nue, in instalments according to the 
i nsta l ments of government-revenue. The Collectors were 
to realise the malikana in the same way as Govern- 
ment revenue, and the Government guaranteed the 
amount to the proprietors In the event of the land 
being held khas by Government, the malikana was 
payable by the Collector at ten per cent on the net 
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collections, after defraying the ntaltkana and other 
charges 1 In Bengal proper instances of pa> ment of malt 
katta by Government or an) farmer are \er> rare except 
in cases of recent temporary settlements specially of 
lands gained by accretion and assessed under Act !\ of 
1847 Qrants of maltkana arclargel) to be found in Behar^ 
■^FUtei of Regulation VII of 18-2 enacted for the^Teded and 

Conquered Provinces and Cuttack rescinded '* all pro 
visions in the then existing Regulations regarding the 
allowance known as maltkana * As wc have already 
seen, this Regulation was extended to all the other pro 
Vinces in Bengal b) Regulation I\ of 1825 Under these 
Regulations the rate of maltkana was required to he 
fixed by the Board of Rcrenue but the rate was not 
to be under five nor abo\e ten per cent unless there 
was a special sanction of Go\emment for a higher rate 
The highest amount of revenue tendered by a farmer 
was the basis of calculation and when no tender was 
made the net realisation of the previous year 1 Bat the 
rules laid down in these Regulations had only pros 
pectlre effect 4 and did not affect maltkana holders 
who were entitled to maltkana under Regulation \ III 
of 1793 

UaiUau u Malik ant is a distinct proprietary right and 1* an 

ootwnL intere st in land But It is not rent, nor h as it^th- 
e lements which constitute the idea co nvey rjbyjhe word 
jcnt'J tA suit for mahkana Is a suit for money charged 
upon immovable property* and the jirnod of limitation 

Rrf V|I1 ( 1 7 Q 1 s#e» 41 1* 47 '« < Ml of Hil W } «» t 

Rrc \ lief l«» 

R C IX of I«JL t 
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is twelve ) ears from the time when the money sued for 
becomes due 1 * * 

Notwithstanding the direction contained in sec- 
tion 46 of Regulation VIII of 1793 for the realization of 
malikana-allowance by the Collector from the farmers, 
suits for reco\ ery of mahkana are maintainable The 
High Court at Calcutta at one time doubted whether such 
a suit would he, ha% ing regard to the provisions of section 
46 of the Regulation a But the express provisions in the 
later Limitation Acts contemplate such suits, and not- 
withstanding the doubt thrown out, such suits have al- 
ways been allowed 

The relative duties and obligations of the joint 
holders of an estate deserve a few words. I have already 
given you a summary of the legislative enactments as 
to the rights of co-sharers of permanently settled estates 
in relation to Government. As between themselves, 
they have rights and obligations of complicated charac- 
ter, which it will be difficult to narrate in the com- 
pass of this lecture I draw your attention only to 
what may be said 77/rm-contracts arising out of pay- 
ment of government-revenue and similar other dues 
for the protection of the estate The law is laid 
radown in the Contract Act (IX of 1872)® It was at 
one time understood that a co-sharer, paying into the 
Collectorate the amount of revenue due from another 
co-sharer for the protection of the estate and conse- 
quently of his own share also, was entitled to a charge 4 5 
on the share thus protected by him , and the case of 
Nzigender Chunder Ghose v Kaminee Dos see* already 
cited, was considered as an authority for the proposition. 


1 A£t XV of 1877, Sch II, Art 132 , Aft IX of 1871, Sch II, Art 132 

4 Bhuli ® Mussamut, 4 B L R 29 

1 Aft IX of 1872, Secs 69 and 70 

' Nobin v Rup, 1 L R 9 Cal 377, s{,u C L, R 499, ic , n 
M I A 452 

5 fe W R., P C,i7,«, 11 M I A 241 
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But the earlier decisions 1 , based on the dictum of the 
Judicial Committee, have been overruled by the Full 
Bench decision in the case of Kinn Ran D as v Afnaftr 
^ osattt an ^ others* The role laid down in this case 
hy “the majority of the Full Bench that there js no lien 
^created by the advance* made by a co^barer, i* m con 
flict with the decision of some of the other High Courts 
on^the same subject It seem* to be extremely hard 
that a co-sharer should have no security for the ad 
ranees made by him which have saved the property 
from sale The case of a mortgagee is distinctly 
provided for in the Sale Laws* and the Transfer of 
Property Act 4 The Bengal Tenancy Act,* which con 
tain* the latest ideas of oar lawgiver* on the rights of 
co-iharers give* to the *vdvance< made by a co sharer 
priority over every other charge The attention of the 
Legislative Council has been drawn to the mischief 
caused by the exposition of the law by the majority of 
the judges of the Calcutta nnd the Allahabad High 
Court*, and 1 hope remedy will 'oon br provided for 
Disputes betneen co-on ners very frequently cause 
Inconvenience to the public and Injury to pnrate right* 

In 1 8 1 2 provision had to be made to prevent the muchi I 
arising out of such disputes and the Revenue author 
Itie* or nny one of the co-owner* or other person* 
Interested in an estate could npplv to thr Botnet Jo Ige 
having jurisdiction for thr appointment o! a common 
manager nnd to remove such manager when appointed 1 
Regulation V of 182; empowered the Di tficl )udg* to 
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direct the Collector to hold an estate under ho? manage- 
ment through a manager. Frequent disputes amongst 
co-owners required the passing of definite rules for the 
appointment and removal of common managers, and 
the Bengal Tenancy Act (VIII of 1885) accordmgl) 
made provision for the appointment of a common 
manager “ on the application of the Collector or of any 
person interested in the estate in case of inconveni- 
ence to the public, or on the application of a recorded 
co owner in case of injury to private rights ’ 1 The 
District Judge is, in such cases, directed to issue 
notices upon the co owners to shew cause why a com- 
mon manager should not be appointed, and on their 
non-appearance or failure to shew cause, or on their 
failure to appoint a common manager within the time 
that may be fixed for the purpose, the District Judge has 
the power to appoint a common manager or to place the 
estate in the hands of the Court of Wards, if the Court 
consents to accept the charge The District Judge has 
also the pow'er to restore the management to the co 
owners, if he be satisfied that the management will be 
conducted by them without inconvenience to the public 
or inj’ury to private rights 2 The order of a District 
Judge for the appointment of a common manager is not 
appealable 3 4 to the High Court as a decree But the 
High Court has the power of revision under section 622 
oj the Code of Civil Procedure * 

Various questions may and do constantly arise 
between the proprietors of different estates, many of 
w r hich are highly complex. Survey and demarcation of 
estates are fertile sources of dispute Alluvial accre- 
tions and reformations in site are constant sources of 


1 AEt VIII (B C ) of 1885, Secs 93 to 96 

a AEt VIII (B C ) of 1885, Sec 99 

* Hossaen v Mutook, I. L R 14 Cal 312, Abdul v Krishna, I L R 
20 Cal 704. 

4 Ganoda v Prabhabati, l L R 30 Cal 881 
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Uttgation in the alluvial delta of the Ganges It mil 
be impossible tvitbirj the limtts of these lectures to deal 
with the various ramifications of the law with reference 
to these matters. 

I shall close this lecture with a few words on in 
dependent talugs At the time of the Decennial Settle 
ment of the Bengal provinces there was a large number 
of land holders known as talugdars, and their holdings 
were known as taluqs 1 The word tatug is Arabic in 
origin and means some thing hanging or dependent* 
The term is applied to various intermediate holding* 
differing in their incident*, but in Bengal it is more fre 
quently used with reference to lands held under zemin 
dars or lands originally carved out of zemindanr* 
q The Settlement and Resumption Regulation* of the 
Bengal code divided the then existing ftugi into two 
classes and called them either independent \J a~un or 
khanjt) or dependent (ma^kttn shkru or sharttUf) 
We have ahead) seen' that the Government recognised 
the independent taluqdars in the Decennial and Pcrma 
uent Settlements as actual proprietors of land, and 
they were allowed to enter into direct engagement* 
at fixed sums of revenue piyable in perpetuity Into the 
Collectors treasury 4 These taluqs as well a* those 
subsequently created under the rote* laid down in the 
Resumption Regulation* to which 1 1 avc afnad) itfrt 
^red 1 have the same incidents of law a* 
and the taluqdar* have the *ame fight* And obligation* 
in relation to the blale Regulation \ Iff of l { qytai) 
down distinct rules for the guidance c f C< U«t tor* for 
separate settlement will* independent taluqdar* * A 
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large number of taluqs was thus separated and recog- 
nised as estates before the year 1802 In the year 1801, 
a Regulation was passed to fi\ a period for applications 
for separation of taluqs as tndcpcndcjit , and it was laid 
down “that all taluqdars who might deem their lands 
entitled to be separated from the zemindaries which 
included them must make their applications within one 
year from the 15th January r8oi, the date of the passing 
of the Regulation , otherwise the claim to separation 
wmuld be barred m This Iaw r has put a stop to the re- 
cognition of independent taluqs as estates, except those 
that have been created under the rules laid down in 
Regulations XIX and XXXVII of 1793 and II of 1819 
The distinction between independent and depei£ 
dent taluqs w r as at one time of considerable importance, 
but the sections of Regulation VIII of 1793 dealing with 
them have now been repealed as obsolete 2 


’ Reg VIII of 1793, Secs io, 11 
2 Repealing Aft XVI of 1874 
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Dependent Between the zemindar* and persons actuall) occup) 

uhxp In^ the j ant j, 0 f an t sule there were at the date* of the 

Decennial andthe Permanent Settlement? a largencmber 
of intermediate holders who paid to (he former fixed 
sums in perpetmt) and thnr number ha* since largelv 
increased Most of thi *e tenure* arc known bj the 
name of taluqs Tho*e existing at the Decennial Settle 
ment dnd not recognised a estate* {independent /aloft) 
and those created b) proprietor* of e*tatr* after the 
date of the Settlement the revenue pajoble for them 
not being separated and separate!) recorded in the 
Official Registers of Collector* os estate* or sbarr of 
estates are said to be dependent 1 and the holders of tire 
taluqs are called talugdars 

1 propose to deal first with the /aloft existing at 
the time of the Decennial Settlement They ma\ lw 
clashed —'ll Taluqs for which the rrienue wo* paid 
through zemindars and (he liffe deeds fn fr pert cl 
which contained a stipulation that it shotd f he so 
paid * (at Taluqs held under grants from reminder* 
which did not rxprr*>ly transfer the property in the 
»od but operalrd *tmpl) as lra*e* on term of paytnert 
of rent and other conditions t) Jungle htn l*fuq« 
held under permincnt lease* on con htions of cfcif 
ante of jungle land* and payment of fixed amouci* of 
rrvrour after a fixed rent free- j n *d and 

which might hive been record 1 a* bd for 

a t rr v ij* ‘Pm < 
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which applications to the Collector were not made within 
one \enr from the passing of Regulation 1 of 1801 1 * * 
Regulation VIII of 1793 speaks of two clashes of 
dependent tnluqs existing at the date of the Permanent 
Settlement — those of which the rent was capable of being 
enhanced, and those of which the rent was not cnhancc- 
^ablc If there was a grant to hold in perpetuit y at fixed 
rent , and pa\ ment had been made of such fixed rent for 
more than twelve ) ears before the Permanent Settlement, 
neither the grantor nor his heirs, nor even the Gov 
ernment, could enhance the rent But if the grantee had 
held on payment of fixed rent for less than twelve jears, 
the Govtrnnnnt or any proprietor other than the 
grantor or his heirs could demand increased assess 
ment 5 The presumption was generally in favour of the 
taluqdars, as coon as it was proved that the taluq had 
existed from before the Decennial Settlement J 

Section 51 of Regulation VIII of 1*793 declared — “No 
7 emindar or other actual proprietor of land shall demand 
an increase from the taluqdars dependent on him, although 
he should himself be subject to the pa\ ment of an in- 
crease of jumraa to Government, except upon proof that 
|he is entitled so to do, either by the special custom of 
the district, or by the conditions under which the taluq- 
dar holds his tenure , or that the taluqdar, by receiving 
^ abatement s from his jumma, has subjected himself to the 
payment of the increase demanded, and that the lands 
arc capable of affording it" 4 Section 48 of the Reg- 
ulation required proprietors of estates to enter into en- 
gagements with these taluqdars, “ provided the taluqdars 


* , 
Regulation 

VIII of 1793, 

Sec 49 


I^gulation 
VIII of 1793, 
Sections 48 
and 51 


1 Reg I of 1804, Sec 24 

1 Reg VIII of 1793, Sec 49 

J Dayamony v Nuordkumar, 2 Hay 220 , Radheeka v Rammohun, 

1 W R 367 ■ Panioty v juggut, 9 W R 379 , v Radhika, v Bama 4 B L 
jR (P C ) 8, sc , 13 W R (P C ) 11, sc , 13 M I A 248 j Hurro v Gobind, 
23~W., R 352 ' ' 

« See Aft VIII of 1885, Sec 6 
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agreed to such revenue progressive or otherwise as 
the proprietor might be entitled to demand from them ’ 
But this power of demanding increase could only be 
exercised subject to the provisions of Sections 49 and 
51 of the Regulation 1 Section 7 of Regulation \UV 
l 79 Z ma de the matter dearer by enacting that even 
auction purchasers at sales for arrears of government 
revenue under section 5 of the Regulation had not the 
11 authority to assess increased rent upon the lands of 
such dependent ialuqdar* as were exempted from anr 
increase of assessment at the date of the Decennial 
Settlement by virtue of the prohibition contained in 
clause 1 section 51 of Regulation Vfffof 1793 The rcr 
enue pa) able bj such dependent taluqdars was declared 
fixed for ever and thetr lands were accordingly to be 
rated at such fixed assessment in all divisions of the 
estate in which thetr lands were included * Their povi 
tlon was not to be affected even if no engagement* such 
as those contemplated in section 48 of Regulation \ III 
of 1793. were entered into and even if no engagement* 
were recorded in the Collectorate 

in the leading case of Dama Sevitdery Pau^aK v 
^ Radhtka Chovdhraw and ethers 1 the Jadicul Com 
mittec of the Pnvy Council have thus summanW 
the effect of the provmons of the Regulations relating 
to dependent tafvyt- — a) A xemwdir holding und«*f 
the Perpetual Settlement ha* the right Iron time 
to time to raise the rents of alf rent paying tird< 
within his remindan according to the p^rganah or 
current rates unless In- is prrclud d fron the et'*rri*e 
of that right either by contract binding on him er 
unless the land* in q u rtion can be brought with* one 

lUwHbr n 1 yt • h * 
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of llu exemptions rn oumn d In Regulation VIII of 1793 
{(>, 1 h>* bimb n ol proving that the lands chunud nrc' / ’ 
within the ambit of > <h pt rnh nt laimj ami that the taluq 
oxtsud at theDicennnl Settlement is upon the taluq- 
dar ><-} Set lion 51 of Kt guhtion V HI of 1793 imposes* 
upon the n mtmiar tin burden of *-ho\Mng that he is 
enuth d to rat^e the r ite of rt nl t ither In special cus- 
tom or In urntratt. or 1 »\ r« a«on of ct rtain specified 
conduct on tin part of llu nluqdnr 

1 he amount of evnhnc* m u ssiry to prove the exist- Evidence to 
^enct of a dvpendi nt taluq at the date of the Decennial menceofT" 
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Decennial 

Settlement 
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Settlement varies at cording to circumstance*' Asser- 
10ns math* about its exisienct shortl) before the Deccn 
ml Sclthment have bet n considered to he good evi- 
t nee 1 Neither does the non-nu nlion in the Decennial 
or Quinquennial papers afford strong inference against 
its existence c 

If, however, in a suit by an auction-purchaser for 
arrears of revenue, a t.duqdnr ph aded exemption from lia- 
bility to enhancement on the grounds set forth in section 
49 of Regulation VII I of 1793, turr, that the taluq had 
been held at fixed and invariable rent for more than 
twelve years antecedent to the Permanent Settlement, 
or if he set up a contract valid under that section, the 
burden was on the taluqdar the onus of proof varied 
according as the plea was set up either under section 49 
or section 51 of the Regulation E 

The right to enhance the rent of a dependent taluq ^Notice of cn- 
could be exercised only after notice 4 Regulation V of hanccment 
1812 laid down that no tenant would be liable to pay en- 


'f * 1 Bamau Radhika, 13 M I A 248, Romesh v Modhoo, 5 W R 252 
if ' 2 Wise® Bhooban, 10 M I A 165, Rajah Nilmoney v Ram, 21 
W R 439 

■/. 3 Babu Gopal v Teluk, 10 M I A 183 , Bama v Radhika, 13 
M I A 248 

4 Reg V of 1812, Sec 9 Nilmonce v Chundcr, 14 W R 251 j Nil- 
money v Ram, 21 W. R 439, Snmati v Ginsh, 7 B L.R App. 44. 
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hanced rent, though subject to enhancement under the 
subsisting Regulations unless a formal written notice 
had been served on such tenant on or before the month 
of Jatsth, notifying the specific rent to nhich he woafd 
be subject for the ensuing Fash or the current Bengali 
v ear The notice must specify upon v. hich of the grounds 
mentioned in section 51 of Regulation VIII of j 793 
the enhancement was sought 1 

"^Ground* of If the remindar succeeded in shotting that a depin 

enH*rwx*w*et. d cn t ta| a q lying within the ambit of his estate could not 
claim exemption from liability to enhancement and 
that the notice required by law had been duly served 
the grounds of enhancement could be taken into con 
uderation But if the plaintiff failed to prore due service 
of notice, or if the notice served did not comply with the 
requirements of section 51 of Regulation VIII of 1793 the 
court might grant a declaration that the taluq was liable 
to enhancement* The special custom of the district 
mentioned in section 51 of Regulation VIII of 1793 
referred to rents according to pergannb rate* or rates 
paid b) similar tatuqdars in the district and not those 
payable by cultivating ratals' If the rent paid by a 
taluqdar wis less in rate than that paid by other taluq 
dars having the same status enhancement should be 
aliened provided that the land* were capable of afford 
mg an increase It was however extrrmefy difficult to 

1 prove special custom and the practical rr*o/c ha# been 
that we have very Tew instances of enhancement of rent 
of dependent talnqs existing from before the IV rrranert 
Settlement 4 If the talaqdar had obtained the bene fit d 


» Vi«* IJ » R Jih m7 * 0 P4 * 

\\ ft 4 yy fi«t AA % lit *1 tMj. t 

* N#5 * » fW»o* t<) W Si l/J 

• K*V* * t\ ft */ N t- >1 14-rof/xc *> U f 
Gisvrv'* t S t ’*'^~ rT - r 7 '* & tV ft (AT \ > a# i y 1 

W R *!•*'» * A y tV fc- a t -•** • v 

tv R.iir 


1 

n 



DLPLIs DLNi 1 Al UQS 


137 


a decrease of rent on the ground of diluvion, increase in 

area on account of reformation in site or accretion 

would be a very good reason for enhancement 1 

The right conferred on these taluqdars by Regula- &luqs exist- 

tion VIII of 1793 is statutory, and, as we have seen, auc* > n gfrom the 

V date of the 

tion-purchasers on sales for arrears of revenue are Permanent 
bound to respect it Section 37 of Act XI of 1859 and Settlement 
section 12 of Bengal Act VII of 1868 gave permanency 
' to tenures existing at the time of the Permanent Settle- 
ment as against auction purchasers for arrears of revenue 
of entire estates If the rent has changed since that date, 

^jthe tenure is only liable to enhancement, but there 
can be no ejectment Such tenures are placed in the 
same category as dependent taluqs existing from be- 
fore the settlement, the rent of which was enhance- 
able under certain circumstances But tenures which 
have been held at fixed rents from the time of the Per- 
manent Settlement were declared valid — both as regards 
permanency and fixity of rent — as against such auction- 
purchasers Act X of 1859 supplemented the provis- 
ions in the Regulation-laws by enacting in section 15 — 

“ No d ependent taluqda r who, in the Provinces of 
Bengal, Behar and Orissa holds hts taluq (otherwise 
than under a terminable lease) at a fixed ren t which has 
^not been changed from the time of the Permanent 
Settlement, shall be liable to any enhancement of such 
rent, anything in section 51, Regulation VIII of 1793, 
or in any other law, to the contrary notwithstanding ” 

Section 16 of the Act enacted that a presumption should 
be made that the rent was not changed from the Perma- 
nent Settlement, if the taluqdar succeeded in proving 
uniform payment for twenty years before the com- 
mencement of the suit The Act made no change in 
the law as to the rights of taluqdars under section 51 of 
Regulation VIII of 1793 with reference to the grounds 

1 Compare Hem v Ashgur, I L R 4 Cal 894 
R 
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of enhancement of rent, but it ga\e to these taluqdars 
the additional nght of exemption from enhancement 
the declaration in the statute being that uniform pay 
meat of rent from the date of the Permanent Settlement 
rendered the talnq permanent and gate fixity of rent 
and, as there is always considerable difficulty In 
proving uniform payment for such a long period a 
rebuttable presumption was directed to be made in 
favour of the taluqdar This presumption might be 
rebutted by proof that the tenure came fnlo existence 
or that the rent was changed alter the date of the 
Permanent Settlement Toluqs are generally If not 
always hereditary and transferable, and ibr) arc 
if ever held on terminable leaies The word taloq 
primtt facit imports a permanent tenure 1 The ono» of 
proving the nature of the tenure Its permanency and 
the fixity of rent. Is howeter, on the taluqdar, and the 
presumption arising from name and duration Is on); 
some evidence In proof of these matters 
? R*° { The rules laid down in the Regulations and Act \ of 

mjthviT** are still in force in some parts of the Bengal 

Jrnn'prtmT* Province*. The Bengal Act VIII of 1869— the Ijnd 
lord and Tenant Procedure Act — was not enforced in 
the Scheduled Districts and the province ot Ornn 
including CuttacL though it was extend^ to Sylh^t * 
Besides the Bengal Act being mewly a Procedure Act 
changing onl) the tribunal lor the trial of fairs mi fr 
no alteration in the «ob»tanlivr law a' laid down In Art 
\ of 1859 Sections 15 and iC o! \ct \ ol 1859 *rfr 
(reproduced word tor word in ructions ifi and tj of thr 
\ttengal Act \ III of 1869 The Bengal Tentno \ct(\llt 

011885 which has reprafrd Act \ Iff IlClol il^ f»» 

Wiadc no material alteration In ih** Dw as U d d>*« 1* 
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••ccUons 15 and 16 of Act X of 1839 1 * * I he words 
“Permanent Settlement/’ occurring in the Bengal 
Tenancy Act, have been defined to mean the Perma- 
nent Settlement of Bengal, Ikhar and Orissa made in 
1793 s I he^e word* were not defined tn the previous 
Rent Acts but thev reft rred to the 22nd March 1 793, the 
date of IhR Permanent Scltleimnt of 1 793 n In an) 
localilv, where permanent ‘•ettlement has not been 
effected, the taluqdar claiming permanenc) and fixity of 
rent mud show that rent has not been changed 
since the 22nd March 1793 But no presumption can 
arise under the Bengal Tenanc) Act, where the 
taluq 1 s situated within the ambit of a temporarily 
settled estate, in which the Government has the right to 
raise its revenue on the* occasion of every fresh settle- 
ment. 4 The Government is not bound by the acts of the 
holder of land under a temporary settlement Express 
recognition in the settlement proceedings by a Revenue 
officer, especially empowered by the local Government 
to make or confirm settlements, may be evidence of the 
right to hold a taluq exempt from enhancement 

But supposing that the rent of a taluq is fixed in 1 
perpetuity, can there be abatement or enhancement of 
rent on the ground of decrease or increase in area, when 
there is the absence of an express contract 7 The Bengal 
Tenancy Act has solved the disputed question of law by 
adding to the words of the Regulation the clause — “ex- 
cept on the ground of an alteration in the area of the ten- 
ure” 5 This clause must be read along with section 52, 
subsection 1, clauses (a) and ( b ) of the Bengal Tenancy 
Act, which provide for alteration of rent m respect of 

1 Aft VIII of 1885, Sec 50, els I and 2 , Suda v Nowruttun, 1 6 
W R 289 

* Aft. VIII of 1885, Sec 3, c] *12. 

\ 1 Dhunput v Gooman, W R 1864, (Aft X) 61 5 Rajessurreev Shib- 

nath, 4 W R (Aft X), 42 

Aft VIII of 1885, Sec 191 4 Aft VIII of 1885, Sec So, cl, 1 


Alteration of 
rent on alter- 
ation of area 
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alteration in area either b> alluvion or diluvion or *ny 
other cause I shall revert to this ground of enhance 
ment and deal with it at length later on 
ft Section 51 of Regulation \ (II of 1793 has been re 
m^o^jrtbe by the Bengal Tenancy Act 1 hut its provisions 

TenincjAfi, fire embodied with a slight modification in section 6 of 
that Act Sections 48 and 49 of the Regulation are still 
tn force Section 6 of the Bengal Tenancy Act restricts 
Its operation to tenures existing from the time of the Per 
tnanent Settlement and consequently includes tenures or 
taluqs existing from before the Settle mrut while sections 
4 8 49 and 51 of the Regulation apply on!) to tho<e that 
have existed from before Practically the distinction is 
of little consequence as any claim based on ilie ex 
islence of 1 dependent taluq exactl) from the date of 
Ibe Settlement is seldom made and as ire Imp already 
seen Uluqt existing from before that date hwe grner 
all) acquired the status of permanent tenures at fixed 
-.rent Let us however see u herein the Bengal Tenancy 
*TAct has modified the rules laid down in the Regulation*— 
rules which are still in force in vanous parts of the Bengal 
Provinces The Regulation speaks of the H special 
'custom of the district as one of the grounds of enhance 
I ment —the words in the Bengal Tenancy Act arc local 
custom I do not think the change is material though 
the word heal i« wider in its import l-ocal may In 
elude 1 district part of a district and even two or more 
districts The other alteration 1 the in* ttlon in cla**e 
section 6 of the Act, 0/ the words <>th n*»*- than 
on account of the diminution ol the are* of th** tenure 
This seems to imply that an abitem-nt reeenedby a 
taluqdar on account of if-crea**' in area t»j ihto*»«« 
or dispossession bv B»! r paramount would net n*W the 

tenure liable to enhancement esrept end^r 

ol the Act whkh relate* t" Incrra e in area fr m » r * 

Af» \ ttt H «t*j V W <1 
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vion, encroachment by the tenant or other similar 
causes The reduction of rent contemplated by sec- 
tion 6 must be one on account of the diminution of 
the rent-roll due to the productive power of land having 
decreased by reason of its being covered with sand, or 
to depopulation or causes of a similar nature 

The Bengal Tenancy Act has made a material al- ?Noticeofen- 
teration in procedure, by doing away with the necessity hancement 

r J ° J J not necessary 

of notice upon taluqdars before the institution of a suit 
for enhancement Section 154 of the Act now regulates 
the procedure in those districts in which that Act prevails 

Thus you see the rent of dependent taluqs existing ^Summary 
at the date of the Permanent Settlement is not enhance- 
able in the following cases -(fl)y Where the taluqda rs 
fcave paid rent at fixed rate for at least twelve year s 
^efore the Decennial Settlement , <£) where the taluqdars 
nav& paid rent uniformly at fixed rate from the time of 
the Permanent Settlement. The rent is enhanceable in 
all other cases, except where the parties are bound by 
the terms of the grants The grounds of enhancement 
are those stated in Regulation VIII of 1793 and section 
6 of the Bengal Tenancy Act Ejectment is not allowed 
in any case. 

We now come to that class of dependent taluqs ^Dependent 
which have come into existence after the Permanent t * Iu ^ s c [£ at * 
Settlement The policy of the earlier Regulations was date of Per- 
to prohibit proprietors of estates from “ disposing of 
any dependent taluq to be held at the same or at any 
jumma for a term exceeding ten years" 1 In those 
days such a provision was absolutely necessary for the 
protection of government-revenue, as ejectment was 
unknown, and cases of enhancement of rent extremely 
few Leases for any term exceeding ten years were 
declared “ null and void ” This prohibition was repeat- 
ed in 1795 and 1803 2 , and it was declared that on sale 

1 Reg XLIV of 1793, Sec. 2 

* Reg L of 1795, Sec 2 , Reg XLVII of 1803, Sec 2, 
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for a it ears of government revenue all such leases would 
be cancelled > But in 1S12 it was deemed advisable 
to change the polic), and proprietors were declared 
competent to grant leases to dependent taluqdars on 
any terms mo«t convenient to the parties e\en in per 
petmty and reserving any amount of rent provided the 
interest the proprietors had m their estates authorised 
them to make such grants * In the year 1819 all leases 
granted either before or after 1813 were declared valid 
notwithstanding that the rules in force before the 
passing of Regulation V of 1812 had prohibited the 
creation of such tenures 3 

EjtnLulttq frlost of these taluqs created by the p roprietors of 

testates after the Permane nt Settlement were, by the 
^erms ot the^rants permanent and hereditary with rent 
j nced fdr c~v er HTe terms' ol l he grants regulate the 
relation between the lessors and the lessees \ good 
mnny of these are known by the name of fuftu 
(alugs A few go by other names Other* again 
arc by the conditions of the grant«, permanent hered 
itary and alienable though the rent is not fixed for 
ever — a condition being inserted in the leases for rn 
hancement at customary or perganah rates or whenever 
there may be a general enhancement in the perganah 
or district. Some taluqv are held without written lra*r 
and custom or u*age regulates their incidents The-*r 
last also arc generally hereditary and altcnab! , thi/u^H 
the rent may be enhanced I propose to deal with them 
in the order I hare mentioned them 
f*Tt>dr t»d Putm taluqs have thetr ongin In ifir nut*'* of if 1 ' 

R^UiST Maharaja ofllurdwan ‘ Theong m»l n an 

Vlil of iSip. fjptnt seemsj o r Uarrin^tn it think *, » til 

and fuim ikp-nd<*nt tenure vH 

R n XLMItl l*»J <•** J 
* R*f \ *4 i*i» *>+r $ f t XV tit t !«<1 * f -»* » 

Rrt V III tf «*ip t 
frri-v-*t3pfr VTt*«* 


rt-lM TUUQS 


perpt lmt\ al fiNt c l n n l The estates of the Malm* 
ram oi Burdw an were '•nwd h\ ihe creation of these 
/W?* faints ,iv the **\ ‘•tom afforth d tlu onlj means of 
escape from tlu ruin of ancient families in Bengal, 
brought about In tlu Pi rnmnent Settlement The assess- 
ment of land-rt \ emir on the estates settled with the 
Burdwan Rnj was \er_\ high For easj and jninctual 
realisation of rent, h .w s to middlenu n in perpetuity and 
at h\ed rent wire gnntt d to a large number of into- 
mediauts. who were thus made proprietors in the same 
wn\ as the Oou rnnn nl had made the Maharaja of 
Burdwan a propm tor Rignhlion VIII of 1819 placed 
on a legislntne basis tins system of subinfeudation. By 
degrees, the •-Wi m extended to other zcmindaries, and 
we have now a \en large number of pulm taluqs, 
especially in the districts of Hooghh, Burdwan, Bankura 
Xuddea, and Purnca Tlu general characteristics of 
these tenures mnj be summed up in the words of the 
Regulation : — ‘‘ The character of the tenure is that it is 
a faint] created by the zemindar to be held at a rent 
fixed in perpetuil) by the lessee and his heirs for ever, 
the tenant is called upon to furnish collateral security 
for the rent and for his conduct generally, or he is 
excused from this obligation at the zemindar's discre- 
tion , but even if the original tenant be excused, still 
in case of sales for arrears or other operations leading 
to the introduction of another tenant, such new incum- 
bent has ahvays, in practice, been liable to be so called 
upon at the option of the zemindar In case of an 
arrear occurring, the tenure may be brought to sale by 
the zemindar, and if the sale do not yield a sufficient 
amount to make good the balance of rent at the time 
due, the remaining property of the defaulter shall be 
further answerable for the demand ,?1 The Regulation 
admitted these Putm tenures to be saleable in execution 


1 Preamble to Reg VIII of 1819 
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Kcruuttua 
Vflf of 1819 
not modified 
by fie Real 
Acts 


of ordinary money decrees and transferable sale 
-gift or mortgage and also admitted the nfiht of the 
putmdars to create similar subordinate tenures called 
dur put nts 1 The putm taluqs were also declared not 
liable to b<* cancelled for arrears of rent They were 
saleable for arrears the surplus sale proceed* after 
deducting the rent due to the icmindar being left to 
the credit of the defaulting putntdar * 

None of the Rent Acts — Act \ of 1859 or Act VIII 
of 1885 — has touched the provisions of the Putnl Regula 
tions 1 e Reg VIII ol 1819 modified in matters not 
ver) material, by Regulation l of 1820 Regulation VII of 
1832 Act VIII of 1835 Act \\V of 1850 Act VI of 1853 
and Act VIII (B C ) of 1865 The Bengal Trnano Act 
\VUI ol 1885 has expressly provided — Nothing In 
the Act shall affect any enactment relating to Putm 
tenures in so far a* it relates to those trnurr* ' \$ 
patters in which the Regul ation a* it non stand wit h 
the" ame ndments, Is silent, Act \ of tflSQ and th e r>tl r T 

landlord and tenant furnish rulf rt.ct.apl 5UntivtJan_a.n<! 
procedure but the ex press provisions of the Rc^ . ulrtjon 
[ja\e no t been, in any, wav, affected by them * The 
remindar bas ho wever, the additional right ol brin ging 
mini Uluqs to sale under the ordinary procedqrej jtd 
town lor other kin^ ol Tenure* "and the effect of such a 
q jstr i the same fl* to thought of the 'purchneM t f 
E ncumbrances and gel other relief*, as in safes un fer 
i jie Regulation * 

| hr summary procedure for tircinial *af * for 

Roirtilti 3 *1 »*•»« 

• \ lit l«i* ***< \ 3 . 
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'arrears of rent, through the agency of the Collector Summary 
of the District in which the putm taluq is situated, sales for 
is the chief peculiarity noticeable in the Putm Regula- 
tions 1 * 3 * Summary sales for arrears of revenue or rent 
--are not allowed to any landlords, except the Government 
and the zemindars qua putm taluqs The reference 
to months according to the Bengali Calendar, and 
not the Fash or the Walaity, seems further to indicate 
that the Regulation itself was intended only for Bengal 
Proper, as it professedly referred to the Burdwan Raj 
I am not aware of any instance of the application'of 
the provisions of the Regulation, as to summary 
sales, in the Behar and the Orissa districts. The 
Maghee and Mulki eras correspond exactly in months 
and days with the Bengal era, and where these 
eras prevail, instances of sales under this Regulation 
are common. 

The first biennial or six-monthly sale, generally Sashmahi*' 
known as sashmahi sale, is the one that takes place for Sale 
the arrears from Baisakh to Aswin The application 
for sale may be made to the Collector® of the district 
in which the lands of the taluq or the greater part 6 
thereof are situated, on the first day of Kartik fol-*' 
lowing, or if that be a close day, on the first open day 
of the month. 

The second biennial sale, generally known as the Dwazdomahi*" 
dwazdomahi (twelve-monthly) sale, takes place for Sa,e 
arrears remaining due at the end of the year (Chaitra), 
the zemindar being entitled to make the application 
on the first day of Baisakh or the first open day there- 
after, the sale taking place in Jaisth following 

Only the recorded proprietor, or proprietors joint- Who may ap- 
ly, or a common manager whose name is duly reg- {^a r ^°s a ie Um * 

1 Watson v Collector, 12 W R , P C , 43, sc , 3 B L R , P C , 48 

8 Reg VII of 1832 Sec 16, cl 1 , Aft VI of 1853, Sec 1 , Aft 
VIII (BC) of 1865, Sec 3 

3 Aft VI of 1853, Sec 1 

S 
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isteredj may make the application One of a number 
of co-propnetors or fractional co-sharers is not en 
tiffed to make the application unless the putm taluq 
is co extensive with the interest of such fractional 
sharer or sharers 11 A, & and Care joint owners of 
an estate, and if they have jointly created a putni 
taluq A alone is not entitled to apply for sale under 
the Regulation* either for the whole rent due from the 
putnidar, or for bis own share only Bat if A had created 
a putni of his own share he would be entitled alone 
to apply Even if after the creation of the putni by 
a number of proprietors jointly the putnidar pajs 
rent separately to each of the proprietors according 
to his share such a proprietor has not the right to 
appl) Bat if the several fractional proprietors and 
the putnidar enter into separate engagement* by cue 
cuting leases and counter parts the right of each pro- 
prietor mn) then be recognised by the Collector Tht* 
Regulation itself doe* not contemplate the ea«e of any 
but owners of entire estates but it seems howete , that 
the general law as to the rights of co-sharer* 1* applies 
ble Registration of the proprietor's name under Act \ II 
(BC) of 1876!* of course absolutely neces^arj to entitle 
him to any relief under the Regulation The rufc a* to 
who maj apply for sale under the Regulation moil be 
taken to be the same as that in suit* for arrrars ol rent 
where the tenure is sought to be made liable 
Sutler cJ On the application to the Coll ctor being admitted, 

three copies of the notice of sale arc require ! to b- 
served the first b) being stuck up in some conspl uoqt 
part of the Collector * office or cutchrrj * thr second 
by being slock up at the liter cutch ry of th irnmdae 
himirll * and the third by publication of atop) Ot ntfi t 

p tg \ til d 1*19 ‘ " 1 1 " ' 

p«* \in 1 1* * * 1 * * * J, *'» * ** * * 
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of such part of lh< notio* ns mn\ nppU to the indiudunl 
c»a«c, at the ditcher* or it the principal town or ullage 
upon the land of the defaulter * 1'lds third notice is 
required to he s< rvod in tin* inofFusil hy a single peon 
“ who ‘•hall bring Inch the receipt of the defaulter or his 
mofTusd agent, or in the event of In'- inabilih to procure 
this, the signatures of three substantial persons resid- 
ing in the neighbourhood, in attestation of the notice 
ha\ ing been brought and publishrd n on the spot” In 
case, however, th** people of the ullage should object or 
refuse to sign tleur mules tn attestation, the peon is 
required to go to tin oilchen of nearest moonuff, or 
if there should he no tnoonstff, to the* nearest t liana , and 
there make an nOilm* ot due nubhcation — certificate to 
which effect shall be signed and scaled by the officers 
there and delivered to the peon The non-publication 
of anj one of these notices is sufficient to vitiate any sale 
that may follow*, even if there be no proof of substantial 
injury to the defaulter * The notice required to be 
stuck up at the cutchery of the defaulter may be 
published at the cutchery of an adjacent taluq 
belonging to him, when he has no cutchery on the 
taluq in arrear * A. place where the zemindar’s agent 
usually transacts business, though it is not a regular 
cutchery, may, in the eye of law, be considered a 
proper place for the publication of the notice 

The question, as to who are substantial persons com- 


1 R-g VIII of 1819 Sec 8, cl 2 Byku.it v Maharajah, 17 W R 
44 ?, sc 1 9 B L R. 87 , per contra Hurry v Motee, 14 W R 36 , Hunoo- 
man v Bipro, 20 W R 132 

1 Ram Sebuk v Monmohmi, L R 2 I A 71, sc , 23 W R 113, sc , 
14 B L R- 394 , Sreemuttee v Pitambur, 24 W R 129 

* Raghub v Brojonath, 14 W R 489 

4 Bhugwan v Sudder, I L R 4 Cal 41 , Maharajah v Tarasundari 
I L R 9 Cal 619, sc , L R 10 I A 19, Rajnarain v Krishna, I L R 
14 Cal 703, sc , L R 14 I A 30 , Surnomoyi v Grish, I L R 18 
Cal 363 See also Gobind v Chaudhurry, I L R 9 Cal 172 

* Mungazee v Sreemutty, 21 W R 369 
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Attestation by 

rabjtantE*! 

penOM. 


Zemlodar res- 
poaslbt* (or 
do* public* 
tton of ih« 
notice*. 


pctent to attest the notice to bes-rved on the land of the 
defaulter, was at one time the subject of considerable 
discussion But the ranter has now been set at rest by the 
judgment of the Judicial Committee of the Pnvy Council 
ra Rswistbak Bose v bfonmohun Dust and ethers , 1 
in which it has been held that respectable persons of 
good character, such as mondols choukidars and holders 
lakhtraj lands are substantial persons The proof of 
the service of notice is enough The observance of 
special formalities in the mode of service or attestation 
by witnesses is merely directory * 

The zemindar it, in the words of the Regulation, 

* exclusively answerable for the observance of the forms 
prescribed for the publication of notice s The bur 
dett of proving due publication is entirely upon the 
zemindar who in every suit brought to contest the 
legality of the sale has to prove the due observance of 
aU the formalities 4 even if the plaintiff give* no evi 
deocc in support of his plea of non service Three is no 
presumption in favour of the zemindar of the notices 
having been duly served It is not even incumbent upon 
a plaintiff who ha* brought a suit to contest the legalitr 
of a summary sale under the Regulation to set oat di# 
imctly the grounds lor impeaching the sufEciencv and 
due publication of the notices The plea of non service 
ot any particular notice or of any informality in puMi 
cation may be taken at any Mage of the suit and even 
for the first time in appeal * 
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The notice of sale at the middle of the year should 
contain a statement that unless the whole of the ad- 
vertised balance be paid before the date of sale or so 
much of it as shall reduce the arrear including any 
intermediate demand for the month of Kartik to less 
than one-fourth or a four-anna proportion of the total 
demand of the zemindar according to the kistbandi, 
calculated from the commencement of the year to the 
last day of Kartik ” 1 This provision is not merely 
directory , it is mandatory, and the want of such a state 
ment in the notice has been held to vitiate the sale 2 

The mid-year sale usually takes place on the first of 
Aughran and, if that is a close day, on the first opening 
day of the month But if the application could not be 
presented on the first day of Kartik, the day fixed for 
sale is thirty days from the first open day in Kartik 
The sale on a proceeding at the end of the year 
takes place on the first day of Jaisth following, but if it is 
a Sunday or a holiday, the next subsequent day not 
being a holiday is fixed for the sale, thirty days’ time 
being always allowed 3 

The Collector himself or an officer exercising the full 
powers of a Collector of the district 4 and having revenue 
jurisdiction over the tenure is required to conduct the 


Special notice 
for the Sash- 
mahi sale 


Date of sale 


Collector to 
hold the sale. 


1 Reg VIII of 1819, Sec 8, cl 3 

1 Asanulla v Hari, I L R 17 Cal 474 Same case confirmed by 
P C reported in I L R 20 Cal 86 

s Reg VIII of 1819, Sec 8, cl 2 The practice of holding sales under 
Regulation VIII of 1819 on any day subsequent to the 1st day of Aughran 
or the 1st day of Jaisth, the full period of thirty days being allowed to 
intervene between the date of application and the date of sale, is based 
upon the authority of a decision of the late Sudder Court iWoomes 
Chandra Roy® Esan Chandra Roy, S D A 1859, p 1198) S D A , 
Construction No 329,15th Sep 1820, Huronath Goopto v Juggunath 
Roy Chowdhry, 11 W R 87 See also Sreemuttee <v Pitambur, 24 
W R 129, 

* Aft VI of 1853, Secs 1 and 9 , and Aft VIII (B C.) of 1865, Sec 3 , 
Ram Mohan v Radhanath, S D A 1850, p 320 
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sale, and he must hold the sale if he finds that the notice* 
have been dul) served* at least fifteen davs before the 
da^ of sale. 1 If the amount of the debt specified in the 
notices be not paid to the zemindar before the date of 
sale and if from an) informality in the service of 
notice or an> other cause such as the death of the 
zemiidar the application for sale be not struck off by 
the Collector the Collector is bound to hold the sale 
unless the zemtndir or hi< ngent asks the Collector to 
stop it * 

At the time of the sale the notice previous!)* stuck 
up in the Collector s cutchery is required to be taken 
down and each putnitaluq is required to be called op for 
sale by the Collector succcsshel) in the order in which 
notices ha\e been stuck up If there is any want of fair 
ness or publicity on the part of the person holding the 
sale or an) irregularity as to the procedure at the sate 
the Collector is responsible nnd the sale should be set 
aside • A person on the part of the zemindar should lw* 
in attendance at the sale to satisfy the Collector as to the 
actual arrear due up to the date o! sale and the due pub 
lication of the sale notice in the moflo'tl and no sale can 
take place unless n «tatement of the payments made by 
the putnidar and the receipt or certificate of due public* 
ttonol the notice in the moflusd are produced before the 
Collector who should record a proceeding separatrly at 

l 04 Iff (o uS*l is A * el m/tI e •* u ,v * 
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to each lot. If the statement of account produced is 
incorrect, and there is no arrear of rent at the date of 
sale, the sale held i^ void 1 At the mid-year sale, the 
kislbundcc of the defaulter should also be produced, so 
that the Collector may see that the amount of arrear 
at the date of sale exceeds a fourth part of the annual 
rent The actual defaulter, whether he is registered or 
not, cannot bid, but every other person is free to do so 
The zemindar himself is entitled to bid, or any under- 
tenant 2 , including the din putnidar of the defaulter, 1 
if he Ins not fraudulently withheld payment of his rent 
A person, who holds a mortgage of the putm, is not a 
defaulter, and is entitled to make the purchase 

Fifteen per cent of the purchase money, and not 
t\\ent)-five per cent, as in execution-sales by a civil 
court, is required to be deposited by the highest bidder, 
and the balance of the purchase-money must be put in by 
the noon of the eighth day from the date of sale If the 
deposit be not made by the noon of the eighth day, the 
putm is required to be re-sold on the ninth, that is, the 
following day The first purchaser forfeits on such re-sale 
the advance of fifteen per cent, and is further liable for 
any deficiency at the second sale, the Collector being 
competent to realise the deficiency by the process for 
the execution of decrees of civil courts The forfeited 
deposit is applied towards the defrayal of the ex- 
penses of the sale, and the surplus is forfeited to 
Government 4 

The Commissioner of Revenue has the power to set 
aside any sale under Regulation VIII of 1819 on the 
ground of irrelevancy of law or procedure, or on proof of 


Deposit by 
purchaser 


Commis- 
sioner to 'set 
aside sum- 
mary sales 


1 Shuroop v Rajah, 7 W R 218 , Mussamut v Radha, 24 W R 63 
3 Reg VIII of 1819 Sec 9 , Mirza v Kishen, W R (F B ) 92, 
sc , 2 Hay 356 , Bykunt v Monee, S D A 1850, p 89 , Srinath v 
Ramdhon, S D A 1859, p 267 , Sreemutty v Govind, S D A , 14th 
June 1862, p 260, Gouree v Raj, 3 W R 106 

3 Reg VIII of 1819, Sec 9, Fukeer v Hills, 8 Sel Rep 133 

4 Sec 9 as amended by Seditions 1 and 2 of A6t XXV of 1830 
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payment of the entire rent before the date of sale 1 
Thf*, however, is a power which the Commissioners are 
stow to exerase, as any person interested in setting aside 
a sale may get complete remedy in a civil court 

After the entire amount of purchase money >s 
deposited on the eighth day, the sale becomes con 
firmed and the parchaser is entitled to get a safe certi 
ficate at once* and possession of the taluq \o 
formal order, of confirmation is required by law, the 
sale becoming r/xo facto confirmed on the payment of 
the full purchase money * The limitation of suits to 
set aside a sale under the Regulation begins to run 
from the date of the payment of the full purchase 
money (be period being one year under article i* 
clause (d) of the second schedule of the Limitation Act 
(\V of 1877) The sale becomes final and conclusive on 
the payment of the full purchase money 

Besides the remedies by 1 summtry investigation b* 
fore the sale* and an appeil to the Commissioner after 
sale the defaulter or any party interested in contesting 
the validity of the sale may sue the xcmindar and the pur 
chaser in the civil court for n decree for the reversal o( 
the same on the ground of the non publication or irregular 
publication of any of the notice* or want of arrears * An 
unregistered defaulter* or an unregistered cr> ihvrr «f 
the defaulter* an ood-r tenure holder uWr t mite 
is voidable on the sale * or a mortgage mav * Je f >r *'( 
ting aside the entire sale in the proper f< rum an 5 on Ml 
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v dtnimn, and In mav he infilled lo n dot rer on a suffi- 
ce. M plea In mg made out Phr/tnundar a< will as 
the purchnM r nr»* net parties in Mich Mills If 

the '•nle h< m t h\ tin nvil court, the zemindar 1* 
liable to pav full <osis and damages the pure finder al^o 
being full\ indt mnified agatnM all tn'fse 1 * 3 4 S - 1 

\ny clurpntimlar or am other under tenure holder, 
whether hi** name is registered in the zemindar'* office 
or not. mn\ protect the putm from mK by pajmg the 
amount of arnar-?,* and he is intitled to pay the 
amount into the CoUeclorale at nn\ time before the sale 
If the under-l* mire holder is himself in arrear, the 
amount deputed h\ him would go towards the satisfac- 
tion of his debt 1 , but if he is not m arrear, and there 
is nothing due from him on account of rent to the 
zemindar, the amount lodged is considered to be an 
advance from private funds for w lin li a statutory lien 
arises tn favour of the person making the advance , l and 
he is also entitled, on applv ing for the same to obtain im- 
mediate possession of the defaulting tenure in order to 
recover the amount so advanced u If the defaulter shall 
desire to recover his tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


Under tenure 
holders pro- 
tecting the 
putm from 
sale entitled 
to be re 1m- 
bursed. 


1 Reg VIII of 1819, Sec 14, cl 1 , Preolall v Gyan, 13 W R 161 , 
Bykunt v Maharajah, 17 W R 447 , Mobaruck v Ameer, 21 W R 
252 , Tara v Nafar, 1 C L R 236 

1 Reg VIII of 1819, Sec 13, cl 2, Raj v Gocool, S D A, 1857, 
p 920 , Lukhi v Khettro, 20 W R 380, sc , 13 B L R 146, the same 
case m H C , Khettur v Lukhee, 15 W R 125 

3 Reg VIII of 1819, Sec 13, cl 3, Lalit v Snnivas, I L R 13 
Cal 33 1 

4 Reg VIII of 1819, Sec 13, ci 4, Prem v Kishoon, S D A , 1849, 
p 18, Ram v Prem, S D A , 1849, p 473, Bhuggobuttee v Doorga, 

S D A , 1858, p 890 Umbicau Pranburee, 13 W R,F B, 1, sc , 4 
B L R , F B ,77 , Nubo v Snnath, ix C»L R, 37, sc I L,R 8 Cal 877. 

T 
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payment of the entire rent before the date of sale 1 
Thu, hotrerer, is a power which the Commissioners are 
slow to exercise, as any person interested In setting aside 
a sale may get complete remed) in a civil court 

After the entire amount of purchase money t* 
deposited on the eighth day, the sale becomes con 
firmed and the purchaser is entitled to get a sale-ccrti 
ficate at once* and possession of the taluq No 
formal orderj of confirmation is required by law, the 
sale becoming ipso facto confirmed on the payment of 
the full purchase money 1 The limitation of suits to 
set aside a sale under the Regulation begins to tun 
from the date of the payment ol the full purchase 
money the penod being one year under article ti 
clause (dj of the second schedule of the Limitation Act 
(XV of 1877) The sate becomes final and conclusive on 
the payment of the full purchase money 

Besides the remedies by a suramiry investigation b* 
fore the safe* and an appeal to the Commissioner after 
sale the defaulter or anv parts Interested in contesting 
the validity of the sale may sue the reraindir and the pur 
chaser In the end court for a decree for the reversal of 
the same on the ground of the non pubbcilion or irrrgtthr 
publication of any of the notice* or want of arrears * \n 
unregistered defaulter* or an unregistered csvsharer of 
the defaulted an cinder tenure holder who e tenure 
is voidable on the sate * or a mortgagee may «ue I n «-t 
ting aside the entire sale in the proper f rum and on full 
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■v diutum and !u nn\ lit' rntilled to n dtene on a Mifli- 
cunt phi ht mg made out I In- zemindar as well ns 
the pnrcha--i r m* nere'^nn parties in such suits If 
the sail* lie *-ct n^de hv the mil court, the zemindar is 
liable to pay full costs and thm iges, the port linger also 
heme: full* indemnified against all losses » 

\nv durputnidar or am other under-tenure holder, 
whether lfis naim is registered in the z< mmdnr’s office 
or not, mnv protect the pntm from s,dt hv paving the 
amount of arrears , c and he is entitled to pay the 
amount into the Cnllcclorale at ana tune before the sale 
If the under-tenure holder is himself in arrear, the 
amount deposited b) lum would go towards the satisfac- 
tion of his debt"*, hut if he m not in arrear, and there 
is nothing due from him on account of rent to the 
zemindar, the amount lodged is t on side red to he an 
advance from pn\ ate funds for which a statutory hen 
arises in favour of the person making the advance , A and 
lie is also entitled, on npplv ing for the same to obtain im- 
mediate possession of the defaulting tenure in order to 
recover the amount so advanced “ If the defaulter shall 
desire to recover his tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


UndcMcnurc 
holder; pro 
tcfhng the 
putm from 
sale entitled 
to be re im- 
bucscd. 


1 Reg VIII of 1819, Sec 14, cl I , Preolall v Gyan, 13 W R 161 , 
Bykunt v Maharajah, 17 W R 447 , Mobaruck v Ameer, 21 W R 
252 , Tara v Nafar, 1 C L R 236 

* Reg VIII of 1819, Sec 13, cl 2 , Raj v Gocool, S D A , 1857, 
p 920 , Lukhi v Khettro, 20 W R 380, sc , 13 B L R 146, the same 
case in H C , Khettur v Lukhee, 15 W R 125 

3 Reg VIII of 1819, Sec 13, cl 3, Laht v Srimvas, I L R 13 
Cal 331 

4 Reg VIII of X819, Sec 13, cl 4, Prem v Kishoon, S D A , 1849, 
p 18 , Ram v Prem, S D A , 1849, p 473 , Bhuggobuttee v Doorgs, 
S D A , 1858, p 890:Umbicai> Pranhurte, 13 W R,F B, 1, sc , 4 
B L R , F B ,77 , Nubo v Snnath, xx C.L R, 37, sc I L, R 8 Cal 877. 
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payment of th<- entire rent before the date of sale 1 
This, however is a power which the Commissioners are 
slow to exercise, as an> person interested in setting aside 
a sale ma) get complete remedy in a civil court 

After the entire amount of purchase moner is 
deposited on the eighth day, the sale becomes con 
firmed, and the purchaser is entitled to get a sale*certi 
ficate at once* and possession of the taluq No 
formal order, of confirmation is required by law, the 
sale becoming ipso facto confirmed on the pa>ment of 
the full purchase monc> * The limitation of suit* to 
set aside a sale under the Regulation begins to run 
from the date of the payment of the full purchase 
mone) the period being one jear under article u 
clause (d> of the second schedule of the Limitation Act 
(W of 1877) The sale becomes final nnd conclusive on 
the payment of the full purchase money 

Besides the remedies b> a summir) investigation b 
fore the sale* and an appeal to th* Commissioner after 
sale the defaulter or anv part* interested m contesting 
the vnhdil) of the sale ma> sue the remindar and the par 
chaser in the civil court for a decree for the rrversvl of 
the same on the ground of the non publication or irregular 
publication of any of the noticev or want of arrears • Art 
unregistered defaulter 4 or an unregistered co thvrr of 
the drfaulter T an undrr tenure hoMcr tenure 

is voidable on the safe * or a murfy age miv h? * 
ling aside the entire sale in the projvr forum an j rn tult 
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wdmtum. n m h< nn\ hi’ t nltlltd lo n dec r« r on a sufh- 
cicni plot h* mg unde out I In' zemindar a 4 * well is 
the purrhaM'r ar<* nerc-v.tp, parties in such suits If 
the sale he <01 nMd» hy the cm! court, the zemindar is 
hahlc to pi\ full costs and dam iges, the purchnst r aho 
being fullv indt mnihed against all losses * 

\m durputuuhr or am other under tenure holder, 
whether his name js retest* red in llu /< mindar’s office 
or not, may prot< 1 1 the putm from *-.d< hy paving the 
amount of arrears and he is entitled to pa) the 
amount into llu Cnllectorate at any time before the sale. 
If the undcr-lf nun. holder is himself m arrear, the 
amount deposited bv lum would go towards the satisfac- 
tion of lus dt‘bf i * 3 * S , hut if he is not in arrear, and there 
is nothing due from him on account of rent to the 
zemindar, the amount lodged is considered to be an 
advance from private funds for which a statutory lien 
arises in favour of the person making the advance / and 
he is also entitled, on applying for the same to obtain im- 
mediate possession of the defaulting tenure m order to 
recover the amount so advanced “ If the defaulter shall 
desire to recover Ins tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


Undcr-tcnurc 
holder*; pro- 
testing the 
putm from 
sale entitled 
lo be rc un- 
butsed. 


1 Reg VIII of 1819, Sec 14, cl r , Preolail v Gyan, 13 W R i< 5 r , 
Bykunt v Maharajah, 17 W R 447 , Mobaruck v Ameer, 21 W R 
252 , Tara v Nafar, 1 C L R 236 

* Reg VIII of 18x9, Sec 13, cl 2, Raj v Gocool, S D A, 1857, 

p 920 , Lukhi v Khettro, 20 W R 380, sc , 13 B L R 146, the same 

case in H C , Khcttur v Lukhee, 15 W R 125 

3 Reg VIII of 1819, Sec 13, cl 3, Laht v Srimvas, I L R 13 
Cal 331 

1 Reg VIII of 1819, Sec 13, cl 4, Prem v Kishoon, S D A , 1849, 

p 18, Rami; Prem, S D A , 1849, p 473 j Bhuggobuttee v Doorga, 

S D A., 1858, p 890 Umbicac Pranhurte, 13 W R,F B, 1, sc , 4 
B L R , F B ,77 , Nubo v Snnath, 11 C.L R. 37, sc I L. R 8 Cal 877. 
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nt (he rate of twelve percent per annum op to the 
date of possession given a, above, or upon tx 
nibitmg proof in a regular suit, to be instituted for the 
purpose, that the fall amount so advanced with interest 
has been realised from the usufruct of the tenure 
The under tenure holder has also the n E h t, u-Jtlefi the 
ordinary lam gives him, of suing for the advance and 
for declaration of his hen 1 

Umluthw Of It of ter the sale becoming final it is set aside, the 
•rreanof rent zemindar it entitled to bring a soil for the arrear* 

Mto’w’ 1 under the ordinar y Rent t-a« as if no nppficition 

ntde, was made ff the suit for setting o<u!c the file 

remains pending for a long time limitation does not 
run a* to the arrears of rent but upon the sale being set 
aside and upon the restoration of the parties to potses 
sion they take back the taluq subject to the obligation 
to pay the arrears Until the sale is final!) set ndde the 
position of the temmdir is as if his claim hat been 
satisfied The ssie is not also an act ol tretpm b) the 
icmindar which enn be considered a< amounting to 
dispossession by the fandtord The defaulter is entitled 
to sue the purchaser if he ha* taken poMrstian for 
meine profits but he is himself liable to the temln lar 
for the arrears of putni rent and limitation dOM not 
run in hi* favour until the suit for the reversal of the 
sale is finally disposed of 1 

0n 1 ' 1,c uo Irr the Regulation tv-lnr finally eon 
teanSdla firmed either no suit b ing brought rr wh-n a ,J,t i" 
c Vmbnnfrt, brought the sale not being • t aside h* ihr c»ttl court 
the under tenures such as Jurfutmi or (iiitr 

fvittti (Uluq* id the sefon 1 th*rd an J fourth 
and all chafes rrraled by th-deiaubrr or »ry pets o 
hold.fff, under ll.r ■! filler >m) *11 *»•»'*'« rllil 
Ing an the pulnl lbs* h>v- •< vuM If-inu S tl-* *1 
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of the defaulter, become ' voidable The purchaser is 
ehtitled to have possession of the taluq in the same 
state as it stood at its creation by the zemindar, free of 
all incumbrances 1 Adverse possession of any part 
of the lands either by a neighbouring landlord or by 
any person claiming a lakhiraj title is an incumbrance 
which the purchaser is entitled to get rid of Any in- 
cutnbrance created or allowed to remain on the taluq 
by the act or omission of any taluqdar, whether the 
defaulter himself or a previous holder or any person 
who had previously made default which ended m a sale of 
the putm for arrears, is voidable 2 But the purchaser 
must exercise his option within twelve years from the 
date of his purchase or rather the confirmation thereof, 
when the cause of action accrues , and he must by some 
act shew that he has exercised the power vested in him 
by law to avoid incumbrances. They are not ipso facto 
void, but are only voidable 3 If however he has accepted 
rent, his acquiescence may bar his right 4 * He cantiOt 
sue the raiyats for rent, when there is an intermediate 
holder, before getting a decree for possession against 
such intermediate holder I need hardly repeat that 
the incumbrances which a purchaser is entitled to avoid 
must be such as have come into existence since the date 
of the creation of the putm taluq 6 Any incum 
brafices existing from a previous date are not such as 
are void or voidable Any under-tenure or incumbrance 


1 R6g VlII of 1819 Sec ii, Mussamat v Luckheemonep, S D A 
18^0, p 349', Oomanath v Roghoonath, W R, F B , io, sc , I Hay 
75 and Marsh 43, Brojo v Futick, 17 W ft 407 , Gopfendra t; Mokad- 
darriy I L R 21 Cal 702 

* Gopendra v Mokaddan, I L R 21 Cal 702 

1 Modhoo v Ramdhun, 12 W R. 383, sc, 3 B L R 431 , Uma v 
Mothoora, I L R 4 Cal 866 , Tetif ii Mohes, I L R 9 Cal 683, sc , 
12 C L R 364, 

4 Snshteedhur v Prannath, S. D A, 1858, p 170, Sikiemant v 

Kookeor* 15 W R 481 

* Bishumbhur v Doorga, S D A , 1858, p 369, 
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created with the permission of the proprietor is also 
not voidable* Standing as the representative o[ the 
zemindar, the purchaser is affected b> the same rules of 
limitation and the same rules as to the onus of proof as 
the zemindar himself The burden of proof is in the 
first instance upon the purchaser to shew when the in 
cum bra nee was created But as toon as he makes out’’* 
this pnma facie case the burden is shifted and the 
holder of the tncumbnnce has then to shew that he is 
protected either on account of the consent given by thr 
zemindar or for an) other reason valid in law 
W«rter |f the zemindar himself is the purchaser his position 

is the same as that of a stranger purchasing the prop 
ert) Limitation which would run against the defaulting 
putnldars would not bar him Neither does the law of 
merger—the extinction of the putm right in the high-r 
right as zeenmdar— necessanl) nppty as the common law 
about merger, applicable in Fngland is not applicable In 
this country The doctrine of rqaitahfe merger which 
depends upon the intention of the parties ought to be ap- 
plied to transactions in this country unle s there f« r\ 
press legislative enactment to the contrary A zemindar 
0 purchasing a putm under him in a sale either for arrrars 

or under an ordinary decree of a civil o irl has fwz the 
putoi the position of a putnidar* utiles by his arts and 
conduct he shew* that he inlen I* to d«*al with his t*o 
rights as one the inferior right mrrging In the *uprH »r 
to There arr certain rights In Ian ! which are prutrefr I 
t»mi* notwithstanding a sale under the RrguUllen A* 'Ji-fft 

raiyals or resident hereditary cultivator are m fu* te to 
ejectment and f ufiJc engai rment* *,th tk bj 

defaulter cannot be interfered with hr a |> nthttM * flat 
r V.r**e >!#*<• K H A iSj t »jr* 
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if it can be proved in a regular suit that a higher rate was 
demandable from any raiyat at the date of the engage* 
ment, the rent of such a raiyat may be adjusted Not- 
withstanding that the Regulation speaks only of khodkast 
raiyats, ( presume occupancy and non-occupancy raiyats 
^t re also protecte d Protection from ejectment ought ex- 
pressly to be extended to all classes of tenure-holders 
and raiyats included in section 160 of the Bengal Tenancy 
Act (VIII of 18S5 1 

The distribution of the surplus sale-proceeds on a 
sale under the Regulation is dealt with in section 17 
The Government is entitled to one per cent upon the 
net proceeds realised by the sale Next, the zemindar 
gets the amount due to him with costs incurred by him 
in bringing the putm to sale The remainder is in the 
first instance kept in deposit m the Collectorate to 
answer the claims of subordinate tenure-holders If a 
subordinate tenure-holder has paid the rent due by him 
to the j^tftmdar, he is entitled to bring a suit for com- 
pensation against the putnidar for his loss on account 
of the putni-sale , and a decree may be passed in 
his favour for compensation which should be directed 
to be paid out of the surplus sale-proceeds But if 
any part of the amount due by the durputmdar as rent 
has remained unpaid, he is not entitled to bring a suit 
for damages, and has no claim to compensation 1 The 
principle seems to be that negligence on the part of a 
durputmdar in not fully paying the amount due by him 
may have contributed to the non-payment by the putnidar 
of the amount due by him to the zemindar Any express 
contract between a putnidar and a durputmdar, as to the 
division of the surplus sale-proceeds, has always to be 
taken into consideration Any suit under the Regulation 
by the durputmdar, claiming a part of the surplus sale- 


1 Ram v Kishen, S D A , 1845, p J SS , Fukeer v Hills, 7 Sel Rep 
154 , Issan v Tareenee, Sev 84, Surnomayi v Land Mortgage Bank, 
I L R x Cal 173 
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proceeds, must be brougft within ttvo months from the 
date of the sale, otherwise the defaulter may claim to 
have the money paid out to him 1 

The rights of mortgagees of putm taluq* are not dealt 
with by the Regulation But the surplus sale proceed* 
should be considered to represent the mortgaged prop- 
erty and a mortgagee will be entitled to be paid oat in 
the first instance therefrom* In the case of a contest 
between the mortgagee and the durputnldar, a qnestlon 
of priority raaj arise which I presume will be answered 
according to the law as laid down in the Transfer o( 


ArTCinof rent 
fo r the period 
antecedent to 
the lit*. 


Property Act and the principles of cquit) and good con 
science which the legislature in this country directs to 
be applied where* er the positne law is silent 

Antecedent balances due b) the putnidar to the *emm 


dar namely those that are not corered b) the summary 
proceedings under the Regulation become mere ferttrtil 
debts of the mdmdual taluqdar and must be /ecovrred 
In the same wa) as other debts by a regular suit lt» the 
avil court Arrears that hare accrued subsequent to 


the application under the Regulation are a charge 
on the taluq and fhe-pnrchaier is Mapd to pay the 
samfc He cannot excuse himself by p’eddlng that be Me 
takcnpcitision after a part of .tfie arrrar* accrued 
C 'tjcftar rears are realizable by tun summary process 
If a putni taluq is sold for arreanj of rent m etecution 
of a civil-court decree and thebaic 1* confirmed w»i a 
the first six months of the Bengali year a quo!'®** awe* 
os to the right of the zeminda^ to bring the j«tn (o *a r 
under the Regulation for the entire arrrar* of t e f« 
six months Ihe If ilH (Vjurt at Calcutta M* ao»werr 


tfv question in the affirmative 1 
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A purchaser of a putm taluq under the rules laid ^Registration 
down in the Regulation is entitled to have his name cbSr 
registered in the proprietor’s office and to obtain posses- name 
sion without the payment of any fee, but he is liable to 
be called upon to give security under the conditions 
of the tenure purchased 1 A purchaser at a sale 
under a decree for arrears of rent held by a civil court 
or by a Collector under Act X of 1859 1S a ^ so entitled to 
be registered without fee 7 

A purchaser at a sale under an ordinary civil-court Registration- 

decree, or a voluntary alienee is required to pay to the fee and se- 

cu ri t v 

proprietor a registration-fee at two per cent on the rent, J 
the maximum sum being Rs 100 s He may also be 
required to furnish security to the extent of one-half of 
the annual rent 4 If no security be given, the taluq 
may be attached by the proprietor and kept in the 
possession of sezawal or curator Any question as to 
sufficiency of the security may be determined by the civil 
court of the district 6 and the judgment of such court is 
final 0 The zemindar cannot bring a suit for compelling' 
the purchaser 7 to give security 

The registration of name in the landlord’s office Effect of reg- 
is one of great importance to the outgoing putmdar Jstrat,on 
as well as the purchaser The outgoing putmdar is 


tM Reg VIII of 1819, Sec 5 

TM Aft X of 1859, Aft VIII (BC) of 1869, and Aft VIII of 1885, 




Sec 14 

r a R e g VIII of 1819, Sec 5, Aft X of 1859, Sec 27, and Aft VIII 
(B C ) of 1869, Sec 26 and Aft VIII of 1885, Sec 12 Seftions 13 and 
14 of the latter Aft make provision in cases of execution-sales But 
see seftion 195, cl (e) of Aft VIII of 1885 and Gyanada v, Bromomoyi, 
I L R 17 Cal 162 
'jt 4 Reg VIII of 1819, Secs 5 and 6 

5 Ibid , Sec 6 Can security be required on a sale in the civjl coqrt 


for arrears ? 

• Rajah v Bissen, S D A , 1859, p 1216, tfurpe v Soorjfi, 35 W.R 
222 , tn re Soorjakant, I L R x Cal 383 

* Joy v Jankee, 17 W. R 470. 
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ifterehy freed from aft personal I mbil it\ 1 on account 
af arrears accruing subsequent lo the cessation of his 
possession and the registration of the purcha cr s name 
entitles him to deal directly with the landlord and to 
hate notices and summonses of all proceeding* and suits 
for recovery of arrears of rent He thus gets a direct 
opportunity of protecting the tenure If the purchasers 
name is not registered in the landlord’s office the latter 
may bring suits against the registered putmdar for re 
cosery of arrears of rent or institute proceedings under 
the Regulation and the effect of the sale thereunder 
mil be the same as if the purchaser has himself been 
sued * unless it can he prosed that fraud has vitiated the 
sale On n sale in sutts or proceedings agatn't the rcgl* 
tered taluqdar a durputmdar or a mortgagee mar he 
affected in the same <say as if the proceedings » err 
against the actual putmdar The non registration ol 
name m the landlords office does not honever mate 
the alienee a trespasser Hr breomrs lo all intrnts and 
purposes the putmdar ubjrct unis (o the disabilities 
staled above’ It should be noted that application, 
for registration of name may be made nr suits for 
compelling the landlord to register may be instituted af 
any time after the purcha e and thrre i. nn bar el 
|, m, tat, on * the cause cl action being a reeumnp on- 
[The provision, of the Bengal Tern ary Act isithjm 
fcr^rte'rrgi.tmtmn jd ynuresj^jiy 

rmindari r Vnfcr a« cont ains! >n U f ** *3 
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The laws in force for the recovery of government rev 
enue declare that, on a sale of an entire estate for 
arrears, u the purchaser shall acquire the estate free 
from all incumbrances, which may have been 1m 
posed upon it after the time of settlement, and shall 
be entitled to avoid and annul all under-tenures and 
forthwith to eject all under-tenants,” with certain ex- 
ceptions, 1 one of which is taluqdari tenures such 
as putnis and dependent taluqs duly registered under*' 
the provisions of Act XI of 1859 2 The registration 
under the Act is either common or special 3 * Common 
registry secures such tenures and farms against any 
auction-purchaser at a sale for arrears of revenue, 
except the Government Special registry secures such 
tenures and farms against any auction-purchaser, at a 
sale for arrears of revenue, including the Government. 
Applications to the Collector for registration of tenures, 
created before the passing of Act XI of 1 859, were required 
to be made within three years from the 21st April, 1862 1 
Applications for the registry of tenures, existing on 
the 21st April 1862, but created after the passing of 
Act XI of 1859, were required to be made within three 
months An application for the registration of any tenure, 
created after the passing of Act III of 1862 (21st April 
1862), must be made within three months from the date 
of the deed constituting the tenure Objections to the reg- 
istration of tenures under Act XI of 1859 may be sum- 
marily dealt with by the Collector, and the Collector may 
also suspend the proceedings pending a decision by the 
civil court, the decision of such court being final 5 But no 
civil court can direct special registration by the Collector, 
and no special registration can be effected without the 
sanction of the Revenue Commissioner of the Division s 


Common and 
special regis- 
try of taluqs 


1 Aft XI of 1859, Sec 37 See also Aft VII (B C ) of 1868, Sec 12 

2 Aft XI of 1859, Sec 37, cl 3 3 Aft XI of 1859, Sec 39 

* Aft III (BC)of 1862 5 Aft XI of 1859, Sec 41 

6 Aft XI of 1839, Sec 42 

U 
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The purchaser of a share or share> of an olale 
sold for arrears of revenue parrha e> «ub;ecl to 
incumbrances and does not acquire an) right* which 
were not possessed b> the pm too* owner or owner* 1 
Bcnamt purchases b) defaulter* even of in entire e tate 
hmeatso th*> *amo effect upon incumbrance*-' /f the 
purchase be made b) one or more of i large number of 
defaulters the result is the same a* regard* holders of 
incumbrances 4 

Taluqj not regi tered in the common or special re^ 
inWcn arc luble t » be avoided b) a purcli i*er of an entire 
estate \n a**ignec of such a purchaser ha* al<o the 
same nght though the privilege ha* not been eatrndrd 
to as*ignees of fractional *harr* 4 The burden of proving 
that the taluq came into existence subsequent to the Per 
manent Settlement i* upon the purcha«er Hut a prlma 
fade ca*c bring made out the onu* *hdi and U fa 
t hen for the defendant to mibc out a i4 r which no ill 
bring the tenure within an) of the exception* to section 
37 of Act \| of 1859 * The period of limitation nf «mt« 
to avoid incumbrance* is twelve )rar* from the datrwh r 
(he *atc become* final and conclusive « 

The amount of road and public work* ce«* j Wat U 
b) faluqdar* I* leviable according to the proti*m<*< 1 f 
section 4t clause of the Ces« Net of i** » ' The <li j«»* 
rains thu*— I vert holder of a fen >tr *b ill >rarl) j is I 
ibe h dd r of the r*io\r or tenure n ill, n «ll< h the )j \ 
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held by [him is included, the entire amount of the road cess 
and public-works cess, calculated on the annual value of 
the land comprised in his tenure at the rate or rates which 
may have been determined for such cesses respectively for 
the year as in this Act provided, less a deduction to be 
calculated at one-half of the said rates for every rupee 
of the .rent ' payable by him for such tenure” Every 
taluqdar is, under this clause, bound to pay to the 
zemindar for the two kinds of cesses a sum calculated 
at one anna per rupee on the amount given in the valua- 
tion-roll of the taluq, less a half-anna for each rupee of the 
rent payable by him He is himself entitled to realize one- 
half of an anna for each rupee of rent payable by the 
raiyats, and he is thus made to pay from his own purse 
half an anna on each rupee of his profits But 
he may, notwithstanding this statutory provision, be 
bound by any contract with the zemindar to pay the 
entire amount of the cesses realizable by the Collector 
for the taluq His liability is determined by the terms 
of the contract It very frequently happens that, by the 
terms of the lease, the zemindar is entitled only to 
a net income in the shape of an annuity, the taluqdar 
being bound to pay all items of demand by the 
Government 1 

Cesses are recoverable in the same way, and under Cesses re- 

the same procedure, and in similar instalments, as rent , coverableas 

’ rent 

though they cannot be, strictly speaking, rent, 2 They 
are not charges on the tenure in the same way as rent , 
and a sale, for arrears of cesses only, has not the same 
effect as to incumbrances as a sale for arrears of rent 

There are various other kinds of taluqs held directly ^ther kinds 
under the zemindars at fixed rent, in perpetuity, known, 
in Bengal, by different names in different districts Their 

1 Surnomo)ee v Koomar, I L R 4 Cal 576 

: Aft IX (B C ) of 1880, Sec 47 For definition of rent — see See 3 of 
Aft Vfll of 1885, Uma Charan ” Apdanniss-i, I L R 12 Cal 430 
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incidents are the same as lho«e of dependent and putm 
taluqa E\er) dtstnet has peculiar names for these tenure* 
and subordinate tenures or under tenures with various 
shades of rights and liabilities The legal profession 
and the judges administering law are constantly puuled 
^itb local names and local peculiarities Sufficient data 
have not yet been obtained with respect to them find 
c\on if the) are available it will be difficult to h) down 
rules for the guidance of courts, except by taking the dif 
ferent localities piecemeal In man) instances the rights 
and obligations of the holders are regulated by custom 
The holders of permanent taluqdan tenures are not 
liable to ejectment, except on hreachcs of contract 
Hie) nre general!) heritable and tran<fcrable 1 Hut 
exceptions are not unfrequent Taluqdan grant* for 
life onl) though at fixed rent arc not uncommon 
and It has been held ^hat a lea*c at fixed re nt 
l yilhout words creating -1 heritable or transferable 
right is alcaYe for life only vniTi reversion toihe 
landlord * Rut e>rry grant mu*t t>e construed accord 
ing to the ordinar) rules of interpretation custom and 
usage m the locaht\ the surrounding circum>tsnte« ard 
the na) in nhicb the landidemurd ha* hern dealt with 
b) the parties licing taken into considerali in II tie 
remmdar ha* allowed sons and grandson* in succriifan 
or alienee* after xlirnrr* to hoi I a tenure tf e j rr*7nj 
lion will be tlut it »* heritable and trand fi* l** r»re 
Without exprr** word* to ihst effect in the | rant 

A permanent tenure t^mg I nfa* l l traejf 1 
able the i» the ultimate heir ir d f»u f t 1 f fit; 

other heir an 1 nut the i«-mm lar in rotate d' 

tenure i* situated T) - remind*? 1 i« to 

Art \ diet t 
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These taluqs arc partible as an) other property, and 
ciul courts ha\e exclusive jurisdiction in directing and 
effecting partition Put the zemindar is not bound to 
apportion the rent pa) able to him on a dtvmion of the 
taluq 1 He is at libcrt) to hold the entire taluq 
liable for the entire rent without reference to the dms- 
ion made amongst the co-sharcrs 

We ha\e alread) seen that if a taluq has been in 
existence either from before or from the exact date of the 
Permanent Settlement, and the rent has never been 
varied, it acquires fixil) by the operation of Act X 
of 1S59 J A mere declaration in a decree that any 
such tenure was liable to enhancement, if there was 
actuall) no enhancement of rent, would not pre\ent 
the operation of the statutory provision contained in 
section 15 of Act X of 1S59, or section 50 of the 
Bengal Tenancy Act 

A dependent taluq, of which the rent has \aned 
from the dale of the Permanent Settlement, is not 
liable to be annulled on the sale of an entire estate for 
arrears of revenue under Act XI of 1S59 The exemp- 
tion, however, with reference to these taluqs, existing at 
the time of the Settlement, but not at fixed rent, is only 
as respects ejectment, but not enhancement J The rent 
^s liable to be enhanced at the instance of the purchaser 
of an entire estate, in the same way and under the same 
conditions as at the instance of any other holder of the 
estate 4 The policy of the earlier sale-laws and the 
Settlement Regulations was not to eject tenure-holders, 
but to cancel their leases and to allow them to hold on 
upon payment of customary rent. This policy was in 
accordance with the common law and the established 
usages of the country , but it has been ignored in later 
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* Aft VIII of 1885, Sec 88 

9 Ante p 137 8 3 Aft XI of 1859, Sec. 37, cl 2 

4 Ante p 140. 
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da>* on account of ihr introduction by ta» m , 

of Englifh notion* of prapnct-try right and corapr-tr 
lion rent The exigence up tothr* dij of i K oo<| manv 
dependent la/oqs created without an) contract of fixtt} 
Mnee the 22nd March 1793 rs due to the earlier statutory 
provisions against ejectment Some of the contracts 
wtth dependent taluqdars contain stipulation to pa) 
enhanced rent on general measurement nod 
at customer) rater and such agreements hate teen cn 
forced bat a* regards othrr< (he fau made no provision 
until the Bengal Tenancy Act of if*S5 was pi<«cd The 
rules /aid dour? rrr section 51 of Regulation \ 11 Y of 
*793 fl nd the corresponding rules in other Regulation*, 
were comonint with pnnciph* of equity and good con 
science and the customary lan of the countn and 
courts were guided tn ail cue* b) these ru/e# without ref 
crcnccto the date of the creation of a dependent tMuq 
The Bengal Tenanc) Art ba« a we have aJreaJe rr» f 
Adopted the rule with slight modifications and l shall 
novr draw your attention to thr sections ol that Act 
dealing with the subject 

’^EtfJurtttwni Section 70/ the Act says that the rent of a tfttuq 
Tsf^ 01 be rnlmnccd up to the limit of the customary rale jma* t* 
h) persons holding similar tenures in the Ticimtv This 
is n1*o the ml** laid down in the Regulation H 0>J f 
The difficulty of finding out the mstomv* t*<r was I e 
felt and in some instances when th rate was f .u« f 1 
thr enhancement wa< race sitrlv ht*,h f cm* f 1 *». 

•\m >unt paid ju t b »*4 nr the ml anrm pt A‘t V *d (*>5 t 
made itil«*s lor the enhancement 1 (t»ntnf n \ s 

but there vrerr no rubs fort daq ar l t‘t ftetrc-etif 

permanent tenure* O - fWf 11 "* f* 1 

down in section i, of l^t \ t « *w r ' t 

irctlonot AttMIMB Clof 1 '1 r * t ‘ 
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to laluqdari tenures Suits for enhancement of rent of 
such tenures generally failed for want of evidence as to 
customary or perganah rates , and in many cases, courts 
simply granted decrees declaring the liability of the tenure 
to enhancement, without being able to grant consequential 
relief It was, therefore, thought necessar) to lay down 
definite rules in the Bengal 1 enancy Act Though 
the rates payable by taluqdars and those payable by 
raiyats are different, courts in some instances, in the 
absence of definite rules, decreed suits for enhancement, 
giving the taluqdars reasonable amounts for collection- 
charges and profit There was, however, no rule for 
determining what was reasonable profit According- 
ly, the Bengal Tenancy Act has laid down, that in 
the absence of evidence as to customary rate, rent 
may be enhanced up to such limits as the court thinks 
fair and equitable 1 * The Act also lays down what 
fair and equitable rent is - In order to avoid the 
hardship of an excessive immediate increase of rent, 
power is given to order gradual enhancement yearly 
for a number of years, not exceeding five, until the 
limit of the enhancement allowed has been reached 3 
The Act also provides that when rent of a tenure- 
holder has been enhanced by the Court or by contract, 
it shall not again be enhanced by the Court during the 
fifteen years next following the year in which rent 
at the enhanced rate is first allowed to be levied 4 

The protection, which the law has afforded to tenures ^Remarks 
^existing at the date of the Settlement, ought, with 
modifications, to be extended to other tenures of long 
standing, in consonance with the provisions of the 
earlier Regulations of the Bengal Code As the law 
now stands, such tenures have no permanency, and in the 
absence of any contract, they are liable to be cancelled 

1 A£t VIII of 1885, Sec 7, cl 2 0 Aft VIII of 1885, See 7, cl 3 

5 Aft VIII of 1885, Sec 8 1 Aa VIII of 1885, Sec 9 
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and determined by proper notice The purchaser on a 
^ale for arrears of ic\enue of an entire estate mar deal 
with the holders of these tenures as trespasser' and may 
eject them without notice some overt act indicative of 
the desire of the purchaser to avail himself of the 
stnngent provisions of section 37 of Act \I of 1850 
being sufficient to give a cause of action for the in tito 
tion of a suit for ejectment. 



LECTURE VI 


PERMANENT TENURES 

AND 

UNDER-TENURES 

We have already seen 1 that the Smntis y the record- 
ed utterances of the law-givers of ancient India, afford 
no indication that intermediate holders were recognised 
or even known m those days The owner of the land, 
whether an individual or a joint family consisting of 
coparceners, cultivated it with the occasional assistance 
of servants and hired labourers — the hire being generally 
the payment of a share of the crops The system of 
intermediate holding originated, in all probability, 
under Mahomedan rule The financiers of the Afghan 
and the Moghul emperors attempted, now and then, 
to put down the growing system, but without suc- 
cess It made extraordinarily rapid progress about the 
time of the downfall of the imperial power at Delhi 
and the first establishment of the British rule Causes 
which led to the feudalization of Europe were at 
work at this time, just as they were about the time 
of the breaking-up of the Carlovmgian Empire As 
each satrap under the Great Moghul aspired to 
independence and hereditary kingship, each subor- 
dinate holder was anxious to have a similar kind of 
permanent and hereditary interest in the land held 
by him , and the idea being once in, it filtered down 
to the lowest strata of intermediate holders Eject- 
ment under legal right and legal procedure was unknown, 
and was looked upon with horror by a people, fond, more 
than any other on the face of the earth, of holding the 

1 Ante p 12 
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same piece of land for generation*— ns long ns the nn 
and the moon shine on the horizon Each holder of land 
if he had any *eK respect and status m society thought 
that some sort of recognition should be had for holding 
fn perpetuity lands occupied by himself and occupied 
by the poor peasantry who hung upon him for protection 
against illegal eviction The nomadic life which It 
is said by high authorities was led bv the ancient 
Aryans was long forgotten There was i material 
change in the thoughts and ideas of the descendants of 
these Aryan immigrants il the) had reitlv come from 
a land outside the natural boundaries laid donn hr 
the Indus and the snow clad range The desire In some 
landlords of retiring with an annuity from the troubles 
and difficulties of managing their estates and the 
desire in enterprising men of making profit hr enhanc 
mg the rent of ratyats and bringing waste lands into 
cultivation led to subinfeudation in vers many rases 
Various other causes also oprratrd to bting about thr 
creation and recognition ot sulwwdinate rights in land 
nnd thus a large number o( imurn and suf>ofr1inate 
tenures came into existence Wrhavr already dealt with 
dependent and p Am taluqs which lall under th~ highlit 
class of tenures 

Tenures may in general * chi*M a* 


namely ■— 

(a) \faurmu ihrritabM if) fti ( t ! 

rent) and (f fAftrriiri ntilurr tn (hefttl* r a t it t % { 
rent) Similar holding* directly u'l r lb I M n d 
jny of these ela*«e, of t n ire* are ke >vn 
rely a* Jnrt-tmrAtt h-fe 1 tars’ ot 
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^degree) and sc-main usi-muktn ; art (hereditary and at 
fixed rent of the third degree-'' Similarly, there may 
be under-tenures of the fourth grade (cftafiai-maurusi &c) 
and further infcudation putm taluqs, durputni t aluqs or 
^e-putni taluqs are in reality mukiuuin and inauius i , 
({Tu mu l mi ) at i and dm - viauntsi, and sc-mukun au and 
$c-mam usi tenu res and under-tenures, the distinction 
being that the putm class covers an entire vifTage or 
plages in revenue-paying estates, while the latter cl ass 
qoyers portions ot land within defined boundaries, or 
^ire demises ol land held revenue-free There is 
also~anoihc.r distinctio n — viz , taluqs are lilwa ys grants 
qT intermedia te tenures between" the zemind ar and 
(he raiyat, while mulmiaiies are not necessarily 


grants ol interm ediate tenures 1 st am a? i grants com- 
bThe 'the two qualities of the mukui i m i and the mam usi 
In their broad features, all grants of tenures m perpe- 
tuity and at fixed rent , or with either of these qualities, 
by whatever name they are designated, come within 
the classes I have indicated above 

Tenures held at fixed rent and m perpetuity ( tstem - 
rai i or mukiu ; ai i and maurusi) are in reality instances 
of alienations of land, subject only to payment, by the 
alienees and all persons holding through them, of fixed 
sums in perpetuity to the alienors and those claiming 
^under them This sum is called lent in the English 
language, though, in reality, it is an annuity with a 
charge on the land demised Under the Mahomedan law 
as administered in India, the amount payable was not a 
|charge — it was merely a personal obligation in the 
tenure holders Even after the Rent Act of 1859 had come 
into force, and for a long time afterwards, the judges 
jjwere not agreed as to whether rent was a charge on the 
tenure. 1 The doubt, however, has been set at rest by 


"d- 1 Pran v Surbo, 10 W R 434, Ram 11 Hridoy, 10 W R 446, 
Saimraddi v Haris, 3 B L R, A C, 49, Dowlut v Moonshee, 15 
W R 341 , Wahed v Sadiq, 17 W R 417 
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jfhe legislature in section 63 of the Bengal Tenancy 
‘Act winch makes rent the first charge.' In the view of 
'the framer* of the Regulation Liws in Bengal the 
transfer of land at fixed rent in perpetuity was n transfer 
of proprietary right They did not use the word re*/ 
[with reference to this annuity payable to the transferor 
but used the word revenue Eater on a distinction 
was made between revenue and rent*— a distinction 
drawn from a similar use of the words m England 
The term revenue used with reference to land 1* non 
understood to mean the amount which is paid by the 
superior landow ners to the State while rent is thearcount 
payable to the superior landowner* b) those who hold 
under them whether the* arc the actual occupant/ or in 
termedlate holders The word rrx/ has been very broadly 
defined in the Bengal Tenancy Act and I bcti-ve the 
definition is practically accepted even in distri U to 
which the Act has not been extended # e Orissa and th 
Scheduled districts \\ hatever is lawfully jvnabh* or 
deliverable in money or kind by a tenant to hit lard 
lord on account ol the use or occupation of the land 
held by the tenant includes all kinds of rents even 
quit rent * Under that Act the (iorernrornl i» a Ian f 
lord with respect to the lhat ruhah * and it follow* 
therefore that with respect to the I*ji rtsii'r th* 
amount pay aide to the State by a tenant i* »t»n rent 
Th'* amount payable by a tenant at ft f *r I rate »n j-’rj’”' 

* tuity Is thus called rent anievrnlf inttrj I of 1 fi I 
sum ol money a fixed amount nf c ^rn cr ane ei* t f tv 
duct such a* a fil'd numbered be * fir* | |r> U 

supplied yearly for the u*** nf th tan l 1 m tt t- n’ 

rent* TW uwol the woidm eas * t w*f — 

*v i 

* * rw #v-f . * lb* ► t» l P * > W 1 > * ' ^ 

* r TU 

aa t* j * 1 

An \ ill »t hw j. tt a. 
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ian leases is also m consonance with the Transfer 
of Property Act, 1 which includes permanent tenures 
at fixed rent within the definition of leases of im 
movable property We have, in this use of the word 
an instance of an unconscious, though a com- 
plete, change of ideas from what the early British 
rulers in Tudia entertained, as to the legal effect of the 
transfer of property m the soil by means of grants in 
perpetuity ^he Hindu conception would make the 
gctual oc cupant the master or lord of the soil , the Afghan 
{ md the Moghul sovereigns would ignore the actua l 
pccupier and assume proprietorship in themselves , the 
^arly British rulers of India, conceding the nghl to b e 
jn the State, could and did transfer it, reserving only a 
{j erpetuaf sum as lancT-tax , and the modern legisla tor 
would make the rent-receiver or the rent-re ceiv.eX5_J n 
succession the owner or ow ners of land, and.accprding_to^ 

♦ { lim, the rem-payer, tlioughdirectly m occupation, paying 
^ily a fixed sum in perpetuity and incapable o f being 
( Ejected (the rent-receiver having no reversion), pay s 
for the use and occupation only of the land Thi s 
^ is anomalous —perhaps, an imperfection in languag e , 
j jutthe anomafycannot now be helped It is the necessar y 
R esult of the use of foreign words to express Indian co n- 
ceptions , Such misuse of words is, however, common m 
sciences other than the science of law, and however 
much to be regretted, is unavoidable 

Where there are written contracts, the terms thereof 'Written 
regulate the relation between the lessor and the of 
lessee But legal rules of interpretation have occa- 
sionally to be invoked to find out the real intention of 
the parties, whenever the language and the context 
are inartificial or difficult to understand and reconcile 
The law, not unfrequently, affords protection, notwith- 
standing the express terms of a contract, when they are 


con- 


1 Aft IV of 1882, Chap V 



* 74 


tEIUlANEXT TKNUKEJ. 


^■Pnetarnplioi 
of ptrtni 
noacy 


too hard and stringent and when equity or public policy 
requires that the parties should be released from ibclr 
operation Rules of law have also been deemed to be 
necessary for the protection of the (ctjor* ami their hens 
or assignees from the effects of alienation by th lessee* 
without the knowledge and consent of the le >ors In 
stances are also not uncommon of the instruments of lea c 
being silent as to matters of importance m the relation 
ship between the parties and customary and codified 
laws and customs have to be invoked for the judicial 
determination of the rights of the parties in su<“h cases 
, But written grants are not alnivs available In most 
cases either they never existed or tb nr are t>vl In such 
cases presumptions of /acts and occasional!) po itnc 
fan’ arc availed of to make up for a written in trumenf 
In the provinces in which the Rent Act of 1859 or the 
Bengal Tenancy Act does not apply th** holding of land 
for a very long time and by successive generations on 
uniform payment if r nt may in th** nb<**nce of rvidi-nce 
tothccontran be sufficient for a presumption of 4 tenurr 
■^bcing permanent and it fix d rent by a j rant which M 1 * 

It may be n\ rrted that m all such ea< s »t »* rraimaMf 
to presume from tbr long occupation ol lan l by th** 
fir t Ic see un l hi sons an 1 k randoms in j **» > n an 1 
on uniform payment of rent that the iin^inif?** «r ie 
trti led to Ct ate a permanent frt e |/ io a Jf»Ti ■» I th” 

mete boiling at and >rm rent evtd n effort v < f 
transfers. U) the in, inal v cantor u» ht f 'f a l ur si 
to by the oth-f pvrt> pievump on mn » f 1 I **** 

of the tenure b m>, tran tv-rah <* s U \ tn i * a 

honerrr ate *!*»' r^hattahV ft*- \rrtt } 1* “* »» 

not b4*”J upv) -»n> ani'iil fV l Uw v I >»* 
fiction hut it i* an »nt freer that rvirb- Ju*r hue 
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1 common course of natural events and human conduct 1 
It is thus competent for a judge of facts to come to the 
conclusion, from long existence of a tenancy, payment 
of rent at the same rate, alienations from time to time, 
erection of substantial works on the land, and similar 
other matters, that the tenure must have been of a perma- 
nent nature by the grant creating it, the use being the 
/best evidence of its nature a . 

The Indian legislature has, as we have already seen. Statutory 
laid down positive rules, for making presumptions of t,tle 
fact in such cases Taking the Permanent Settlement 
of 1793 as the starting point, it has framed rules for the 
assumption of a statutory title to permanency in favour 
of persons holding land from that date on payment 
of uniform rent It is difficult, however, to prove pos 
^{session and payment of rent for such a long time , and 
possession for twenty years and uniform payment of 
rent for that period raise a rebuttable presumption, not 
of a grant which has been lost, but of possession and the 
payment of rent at the same rate from the time of the Per 
manent Settlement In the provinces in which the Rent 
A€ts of 1859, 1869 or 1885 apply, a person who can shew 
possession and payment of rent from the time of the Per- 
manent Settlement, has the benefit of a perpetual lease, 
irrespective of the existence of any original title-deed 

But if there be a title-deed of a date posterior to the ^vw,en suc h 
permanent Settlement, or if it can be shown that the * l r tl a t ls ( j not 
tenure was held on a terminable lease, the Rent Acts give 
no relief, notwithstanding possession and uniform pay- 
ment of rent But a lease, renewing an old lease, the rent- 
al remaining the same and not giving the superior holder 
a right of re-entry, does not prevent the operation 
of the statutes 8 It is, however, for the tenant to shew 

■p* Aft I of 1872, Sec 1 14 

J. 5 Optimum interprcs rerum usns — Broom’s Legal Maxims 

3 Ram v Romesh, 2 W R ( Aft X ) 47 , Kishen v Eshan, 4 W R 
( Aft X ) 36 , Luch nee v Koochil, 6 W R ( Aft X) 46 , Greesh v Kalee, 
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that the new lease is only confirmatory, and if he cannot 
do so be will not be entitled to the presumption Even if 
he sets up a written lease which is found to be false, he 
may m the alternative rely upon a statutory title The 
words in section 15 of Act X of 1859 are— ‘ otherwise 
than on a terminable lease ’* In the Bengal Tenancy Act 
these words have been amplified into—" held Tor a term 
of years or determinable at the will of the landlord p 
The question whether any tenure or undertenure is 
• permanent and held at fixed rent frequently arises in suits 
for enhancement of rent or for declaration of the right to 
enhance the rent, or for ejectment The defendant claim 
ing to be a permanent tenureholder and relying upon a 
statutory title should plead 1 distinctly that the tenure has 
been in existence on payment of uniform rent since the 
date of the Permanent Settlement and the Issue jq the 
case is whether the tenure has been in existence from 
that date and whether rent has been paid without any 
variation Strict rules of pleadings are not applied "in this 
country* and if the defendant’s written statements con 
tain allegations sufficient for the court to come to a 
finding of payment of rent at an uniform rate for 
twenty years the Court may give relief, a* if a plea of a 
demise from the Permanent Settlement has been raised * 
Proof of uniform payment of rent for twentj years, 
preceding the year tn which the suit was Instituted 
raises a presumption in favour of the defendant's plea. 


6 W R. (AfiX) j8 Sfcdkh v Pooroo 8 W R. I39i\\ai»m* 
Aoiooo* to W R. 107 1 Ram * Jofbtth, ip W 11 B L, R 

ng.Ptuttf KoylM RjSi todSootjo* ajW R. 33' 

» fjbefVh Etam * Reb*» Bahoor»o 2 W R (Aft X) 6 y t Gkoora r 
Ot*r 4 W R ( Aft X) 151 DWa * Chinidtr 4 t\ R<Aft\) 43- 
* Uonmohon r Hunt, 3 R. ( Aft X ) ;»» SxittcV * Mohimiy*, 
< W R, ( Aft X) 161 Riklat* KJ«x» 7 W R. 34^1 * AmoJ. 

B W R fit H»r*dc * TooJw* »» W U. 84 1 Bboynib * Malty H R 
Sp. Vol (Act X> 100 S« *l*o WtUtra * Cbota. M»r»h 

Horo R < A **"*\ 37 

Dban * Chmwter R-(Act\)43- 
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As to the amount of proof necessary, it is always a ques- 
tion of fact to be decided from the circumstances of each 
case The reported decisions 1 on the point, laying down 
rules and giving directions for the mode of dealing with 
the evidence, are not apparently consistent with one an- 
other Each case depends upon its own facts and cir- 
cumstances, and it is extremely difficult to lay down 
rules of law applicable to all cases. It has been held 
that there should be no room for an inference of payment 
at fixed rent for twenty successive years, 2 3 and that strict 
proof is necessary Again it has been held that such 
proof is not necessary, 8 provided the proof of payment 
extends over twenty years Payment 4 of the same 
amount every year need not be proved, but the rate 5 
must be the same Small variations 6 7 arismg from 
calculation may be dispensed with as immaterial and 


trfl\ 

Amount of 
proof neces- 
sary for a 
presumption 
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1 Ram v Chunder, 2W R (AftX) 74, Jugmoham; Poornoo, 3 
W R ( Aft X ) 133 , Hem v Poorno, 3 W R, ( Aft X ) 162 , Raj v Assa, 
3W R (Aft X) 170 , Nyamut v Gobind,4 W R ( Aft X) 25 , Dhun v 
Chunder, 4 W R ( Aft X ) 43 , Kazee v Nubo, 5 W R ( Aft X ) 53 , 
Gooroo v Sheikh, 5 W R (AftX) 86, Sham v Muddun, 6 W R 
( Aft X ) 37 , Rakhal v Kinoo, 7 W R 242 , Poolin v. Neemaye, 7 W R. 
472, Soodistee v Nuthoo, 8W R 487, Chamarnee v Ayenoolla, 9 
W R 45 , Pearee v Radha, 10 W R 427, Huruck v Toolsee, 11 WR, 
84 , Miterjeet v Toondun, 12 W. R 14, sc , 3 B L R App 88 , Kunda 
Gunesh, 15 W R 193 , Nilmonee v Anunt, 15 W R 393 

5 Rajnarain v Mrs Olivia, 1 W R 45 j MahmoodaT Hareedhun, 
S W. R ( Aft X) 12 , Ram v Chand, 5 W R ( Aft X) 84 , Prem v 
Shaikh, 6 W R (Aft X) 90 , Sham v Boistab, 7 W R. 407 

3 Rashmonee u Hurronath, 1 W R 280 , Radhanath v Binode, 3 W. 
R (AftX) 157, Surnomoyi v Baboo, 9 W. R 207, Bungo v Ram, 
to W R 256 , Rashbehary v Ram, 22 W R 487 , Radha v Aghore, 
25 W R 384. 

* Tannec v Kalee, 3 W R (Aft X) 123 

1 Kattyam v Soonderee, 2 W R ( Aft X ) 60 , Moran v Anund, 6 
WR ( Aft X ) 35 , Munsoor v Bunoo, 7 WR 282 , Catherine v Huro, 
8 W R 284 , Sham v Dwarka, 19 W R 100 

8 Ram v Chunder, 2 \V R (Aft X ) 74 , Gopal v Muthoor, 3 W R 
(AftX) 132, Anund t Hills, 4 W R ( Aft X ) 33 , Elahce v. Roopun, 

7 \V R 2S4 , Ahmed v Golam, 11 W R 432 
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unexplained Evidence also may be given of fraudulent 
conduct 1 on the part of land lords, as an element 
decreasing the amount of burden on the tenant If 
donng this penod of twenty year* the tenant wa* out 
of possession for a short time, on account of illegal evjc 
lion by the landlord and did not therefore, pay rent, such 
period will not he taken as a break * 

The presumption from twenty years uniform payment 
is rebuttable. It may be rebutted by the tenant a own 
evidence shewing creation of the tenure or the beginning 
of the lease at any time subsequent to the Permanent 
Settlement. Proof of material isnation of rent at any 
penod before the twenty years will also have the same 
effect A decree in a suit instituted aftei the passing 
of Act X of 1850 declaring the tenure liable to enhance 
ment, is also sufficient to rebut the presumption * But 
a decree passed in a suit instituted before the Act came 
into force, declaring liability to enhancement, has not 
the same effect* 

The partition of a tenure and the consequent appor 
tiontnent of rent with the consent andrapprova! of the 
landlord do not amount in the eye of law to a variation 
of rent* This is only the distribution of the same 
rent on different parcels of land which were originally 
considered as one single parcel Neither would the 
abatement of rent on account of loss of land by dlluvion 
or dispossession by title paramount or acquisition of 


» Gj»rmm r Gooroo 3 W R. ( AQ \ ) 59 

» La1«fannl*M * Poofio \V R-, Sp Vol pi S*» »l*> lUrroiuth * 
CWttramoMy 3 W R. ( Aft X ) ua, *nd * A{bore 

R>kHaJ * Siwttb » W fc ( KQ. \ ) d? 1 lender * Beoode, fiWR. 
lAQ X) 37; Woodoy * T«r1a« it W R- A9 5 $** *1*0 Niffer * 
Poobofl 19 Y/ R- 175 Hareo * GoWod, 13W R 33a. 

< Gofciod* Haro jW R .(A&\) 10 j Rnlltm I# \V R. 

«i S« »t*o Doorg» * Doj*, to W R. *13 

S.Vb cciDDl. G«rx,WR.Sp \o\ (Aft\)s*iHm»r 
rt tb 1 W R to. Set »Uo KfWnffl r Rwncoomcr 3 W R. ( Art \ ) 
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land for public purposes, be considered as variation of 
rent, disentitling the tenant from getting the benefit 
of the statutory provision m his favour The law, as 
contained in the Rent Act of 1859, was not distinct in 
its terms, but Courts of law gave effect to the true in- 
tention of the legislature, and the Bengal Tenancy Act 
has given effect to the case laws by inserting the words 
“rate of rent” 1 in section 50 According to these 
cases crystallised into the rule of law laid down in the 
Bengal Tenancy Act, uniformity in the rate of rent ac- 
cording to the local unit of the measure of land is enough 
to give rise to the presumption of permanency But the increase of 

effect of such a provision in the law necessarily entitled rent on l ?‘ 
r J , crease of 

the landlord to raise the rent on account of increase area, 
in area Such increase of rent without* an increase in 
the rate of vent does not prevent the operation of the 
statutory provision 8 The increase may be due to alluvial 
accretion, to encroachment by the tenant on the land- 
lord’s adjoining land or the land belonging to a stranger, 
the tenant dealing with it as a part of the holding, im- 
perfection in the Original measurement and causes of a 
similar nature In such cases the Bengal Tenancy Act 
expressly provides for an increase of rent for an in- 
crease in area * 

We have already seen that the existence of a grant, /**p 0 i, C y 0 f j aw 
explicit or sufficiently intelligible in its terms, regulates ln contraas 

of lc 3 SC 

in most cases the legal relations between the parties, and 
the law seldom interferes except where its general policy 
or the weakness of one of the parties renders its inter- 
ference absolutely necessary I need not repeat what 
the policy of the authors of the Permanent Settlement of 
Bengal was, and how that policy was abandoned in 1812, 6 

1 Aa VIII of 1885, Sec 50, cl I 

a Gopal v Nobbo, 5 W R ( Aa X) 83 , Moran v Anund, 6 W R 
(AaX)3S 

3 Reazoonissa v Tookun, 10 W R 246 , Radha v Kyamutoollah, 21 

W R 401 

4 Aa VIII of 1885, Sec 52 


* Ante p 88 
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the proprietors being given free permission to enter into 
contracts of lease on any terms best conducive to their 
interest Ignorance, poverty, fear of oppression absence 
*■ of independent advice— when these or some of these 
circumstances are always expected to exist in a class of 
men, such as the poor peasantry of Bengal in their deal 
ings with their landlords the law has laid down definite 
rules declaring certain conditions in leases as uncon 
scionable and void, even without evidence of weakness 
in the one party or exercise of undue influence on the 
other 1 * * But those who take permanent leases belong 
generally to a class not very inferior in intelligence, 
local influence and power to those who grant such 
leases. The Bengal Tenancy Act has therefore pro- 
vided — Nothing m this Act shall be deemed to prevent 
a proprietor or a holder of a permanent tenure in a per 
manently settled area from granting a permanent^ 
mukurran lease pn any terms agreed on between him 
*and his tenant 0 * We are not however to understand 
from this that any terms or conditions whatsoever will 
be binding between the parties The general policy of 
law, and not merely the policy of the Anglo-Indian 
legislature, has occasionally to interfere 

Non liability to be ejected for non payment of 
grreara of rent, notwithstanding express words in a coo 
bract to the effect, is a n incident of permanent tenures,. 
The law u’naltected by the provisions of the Bengal 
Tenancy Act, lavs down that a condition* for ejectment 
for non payment of rent is enforceable though the 
ejectment is capable of being enforced by the land lord, 
only if the tenant does not pay arrears and costs of suit 
within fifteen dt> s of the decree 4 In cases wheie there 


1 VUm a a VIII o( 1885 Sec. 178 1 Pqr * Um, 40 C* D{r 3 ” 

* Aa VIII cf tBSj, Sec. 1751. 

Uodtr. BeoodeUI 6 W R. (Aft \) 371 Kidlrv MoWtbt* 
Ibid p 48 j Cotah* FUtntoooo Ibid, p 64. 

* ASX of iBj9,S«.7*l AQ VIIKBi: )ot «8Cp,Sec ja,Se**bo 
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is an absence of legislative enactment, courts have always 
exercised an equitable jurisdiction, m not enforcing such 
a penal condition as to ejectment 1 The Bengal Ten- 
ancy '\ct has expressly laid down that “ where a tenant 
is a permanent tenure-holder, he shall not be liable to 
ejectment for arrears of rent, but his tenure shall be 
liable to sale m execution of a decree for the rent 
thereof ” z This rule applies to all cases whether there 
is a written lease or not ^ 

Conditions for ejectment for breach of any covenant Ejcftmcnt 
m a lease has always been looked with disfavour, and covenant * 1 °* 
opportunity has always been given for remedying 
the breach . 1 If the breach of a covenant is of such 
a nature that it is easily susceptible of remedy, the 
penalty of forfeiture is not enforced 4 The Bengal 
Tenancy Act has laid down special rules restricting, as 
much as possible, the right of the landlord to eject on 
the breach of a covenant . 6 No ejectment can take place 
except in execution of a decree, and no decree for eject- 
ment can be passed unless the “ landlord has served, in 
the prescribed manner, a notice on the tenant specif) - 
ing the particular misuse or breach complained of, and, 
where the misuse or breach is capable of remedy, re- 
quiring the tenant to remedy the same, and, in any case, 
to pay reasonable compensation for the misuse or 

Aft IV of 1882, Sec x 14 , Jan Ah v Nittyenund, 10 W, R. ( F B, ) 12 j 
Kumla v Ram, n W R 201 , Saroda v Nobtn, Marsh Rep 417 , 

Gujadhur v Natk, I L R 8 Cal 528 See also Sreeshteedhur v Doorga, 

17 W R 462, Indur v Campbell, l L R 7 Cal 474 , Savi v. Mohesh, 

W R , 1864, ( Aft X ) 29 

1 Mahommed v Prayag, 1 L R 7 Cal, 566, Dali v Meher, 12 B. L. 

R 439, sc , I. L R 12 Cal 439 , Mothoora v Ram, 4 C L R 469 

2 Aft VIII of 1885, Sec 65 See also Aft VIII of 1885, Sec 10, 

3 AftVllIof 1885, Sec 155, cl ( b ), Mumtaz v Grish, 22 W, R. 

376 , Mothoora -v Ram, 4 C L R 469 , Duh v Meher, 12 B L R 439 5 
Mahommed v Peryag, I L. R 7 Cal 566 See also Brojendro v 
Bungo, 12 C L R 389 , Golabahe v Kootoob, I L. R. 4, Cal 527. 

* Aft VIII of 1885, Sec XS 5 , cl 4 
Aft VIII of 1885, Sec. 89 
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breach, and the tenant has failed to comply within a 
reasonable time with that request n The court passing 
the decree is required to make similar provisions in the 
decree and to fix a time for the performance and extend 
the tune at its discretion Sections iii and ti 2 of the 
Transfer of Property Act also lay down strict rules 
guarding as much as possible the interest of tenant* and 
I think these rules apply to permanent tenures The 
period of limitation for a suit based upon a breach of 
condition has been limited by the Bengal Tenancy Act 
to one year from th^ dite of the breach * 

Tn cases where the remedy lies in a grant of compensa 
tion what is the meisare of compensation or damages ? 
This is a question very difficult to answer, specially in a 
country where the judge has to perform the function* of 
the jury as well Each case has also its pwn peculiarities, 
specially arising from the nature of the tenancy If there 
fs a condition in a lease that the tenant shall not excavate 
a tank without the written sanction of the landlord, the 
grant bJng permanent, the measure of damages cannot 
be the cost of restoring the ground to its former condition 
It would be giving the landlord too much if he be paid 
the whole cost of restonog the state of things which ex 
uted before the wrong was done The true measure of 
damages in such a case seems to be the extent to which 
the value of the landlord's interests in the land has dimi 
mshed 1 J t may happen that the taking away of a part of 
the soil has improved the land instead of diminishing its 
value In such a case the damages should be nominal, 
merely for the legal injury the landlord not haviog sc* 
tnmed any actual loss Where the lease i* permanent, 
the landlords interest lies in the security for his rent and 
if the security is not Impaired, he loses liUle by the breach 
of the covenant. In cases, however in whi ch the Icisc 

» AO Vlll of 1W5, Stc 155* Aft vm 01 ,8Ss *** ,,f Art ' 1 

* Withaov K.nhiw (1886) i << Q B DU 6 13. 
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is not permanent and there is a reversion to the land- 
lord, the matter requires to be considered in a different 
ii g ht 

The law also looks with disfavour upon a covenant 'Covenant 
in a lease restricting the tenant’s right of alienation aJienah'on 
Section 11 of the Transfer of Property Act, which repro- 
duces the English law on the subject, seems to indicate 
that such a covenant in a lease is valid as between the 
landlord and the tenant, notwithstanding that the tenure^ 
may be permanent But Section 11 of the Bengal 
Tenancy Act, on the other hand, lays down without any 
reservation, that every permanent tenure is capable of 
being transferred and bequeathed m the same manner^ 
and to the same extent as any other immovable property 
The section would seem to lay down that a covenant re- 
stricting alienation as inconsistent with the chief condi- 
tion in the grant, and would reject it as incapable of 
being enforced But whatever the true intention of the 
^legislature may be, it is now settled law that, notwith- 
standing a condition in a lease taking away the power of 
the lessee to alienate his right, and making forfeiture a 
penalty, the condition is not enforceable against a pur- 
chaser, unless there is an express right of re entry in case 
of a breach of a covenant against alienation 1 Such 
a condition in a lease is also restricted in its opera- 
tion, and applies only to voluntary alienations, and not 
to sales in execution of decrees or assignments by opera- 
tion of law as in the case of bankruptcy The right of 
a purchaser in execution cannot be defeated by such a 
condition in a lease 8 

Instances have occurred of cases of permanent R e d u aion of 
■mukurran tenures being allowed reduction of rent, rent 


'f I Aa V III of 1885, Sec it , Nilmadhab v Narattam, I L R 17 
Cal 826 , Golak v Mathura, I L R 20 Cal 273 , Tamdya v Timdpd, 
I L R 7 Bom 263 , Subbardya v Krishna, I L R 6 Mad 159 , 
Ndrdyan v Ah, I L R 18 Bom 603 
sj^I L R. 17 Cal 826 
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notwithstanding that the rent baa been fixed permanently 
Bat no deduction is allowed if there is an express stipula 
tion to pay at the particular rate m spite of diluvion or 
decrease of land on any other account In Aisarudt y 
jSoronbala Debt / Sir Barnes Peacock, C J , held that 
‘ according to the ordinary rules of law if a taluqdar 
agrees to pay a certain amount of rent, the tenant of it is 
exempt from the payment of the whole rent, if the whole 
of the land be washed away, or of a portion of the rent, 
Aif a portion only be washed away " Even a putnldar has 
/(been held to be entitled to abatement 1 

The interpretation of instruments of lease is a matter 
of considerable importance In this country, where 
the art of conveyancing is almost unknown Docu 
ments m the vernacular languages are generally 
drawn, even at the present day, by men who have little 
legal training The intention of the parties is not un 
frequently left in the dark and left to be gathered from 
custom or usage, as difficult to ascertain as any other fact 
depending for proof upon oral evidence of a highly 
conflicting character These document* are apparently 
simple, but their very simplicity is sometimes a source of 
litigation and a puxile to lawyers and judges The 
difficulty of interpretation is not onfrequently enhanced 
on account of our ignorance of the language, the 
manners, customs, habits and usages of the people Help 
{row legal literature or lexicons is rarely available 
There is thus a conflict of authorities as to the In 
terpretation of deeds. It has however, now been set 
tied that the words — ' with your sons and grandsons In 
succession ’ 1 putra poutradi kramd, tx from genera 
tion to generation or ‘generations bora of jour womb 
successively enjoy the same ' and words of similar im 


’ U««li Rep- 55S. 

• Mcwlrie* Utmumat, 8 \N R .504, fUm Nanjran t J.yiktHhn 
U.UR^ Sop. Vol- 70 Br*fuulh » HtnUt l B. L.R- ( A.C}?/ 
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port convey a permanent and transferable right They 
conxey an absolute right subject to payment of rent 
If there are no words fixing the rent m perpetuity, the 
tenure becomes main ust, but not viulurtau. It is not, 
howexer, essential that words indicating heritable in 
tcrest or fixing the rent in perpetuity should always be in, 
in order to create mam us/ mulunai 1 right. The intention 
of the parlies may be draw’n from surrounding circum- 
stances and from local custom or usage. Not unfre- 
quently, the name gi\en to the tenure created connotes 
its incidents. A putni taluq, as we have seen, imports 
a permanent hereditary tenure The word taluq 
raises the presumption of a tenure being perma- 
nent The fiowlas and inmhowlas of Bakhergunj are 
•^instances of names of permanent tenures, The xvords 
mukmrau mauutsi or mukui rat 1 istemran indicate 
permanent tenures at fixed rent. But their Lord 
ships of the Privy Council have said that the words 
" istemrari and mukurrari” do not “of themselves, 
denote that the estate granted is an estate of inheritance. 
Not that such an estate cannot be so granted unless, in 
addition to the above words, such expressions a 6 
“bafarzandan” or ‘ naslan bad naslan’ or similar terms 
are used .” 1 The use of the word mukurrari, without 
the word maurusi , has been interpreted as creating 
tenures, m some instances, for the life of the grantee 
only, m others of the grantee and his heirs in succes- 
sion The intention is drawn, not from the use of any 
particular words, but from surrounding circumstances. 
The intention has occasionally to be gathered from the 
context of the deed, as in leases of jungle lands the 
rent of which increases from time to time, until it 
reaches a fixed maximum. 


1 Tulshi Pershad v Ramnaram, I L R 12 Cal. 117, sc., L. R 12 
I A 205 See Ameeroomssa v Hetnarain, S D A,, 1853, p 648. 
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* n the absence of any written instrument of lease or 
express contract, the incidents of a tenancy are those laid 
down m the Regulations and the several Rent Acts, sup- 
plemented by custom and usage. The law of England 
when it accords with the rules of justice and equity, has 
occasionally been applied to cases where the statute 
law in India is silent, and where there is no proof ol 
any custom or usage bearing on tbe question at issue. 

Maurutt tenures, which the Bengal Tenancy Act has 
^ called permanent, are, by the definition itself, 1 bent 
able and which are not held for any limited time. * 
They have most of the incidents of maunm mukurrart 
leases, but the rent is enhanceable. Act X of 1859 made 
no provision as regards the enhancement of rent of 
these tenures, and courts of law had, accordingly, to rely 
upon custom fn dealing with dependent taiuqs,* I have 
stated the grounds upon which enhancement of rent can 
be claimed by the proprietor of an estate and the same 
roles and principles are applicable whether the tenure is 
held directly under a proprietor of a revenue paying or 
revenue free estate, or whether It is a subordinate tenure. 
Instances of tenures purely mturini are however ex 
tremely rare The fact seems to he that where no 
contracts exist, there have been constant disputes 
between the holder* of such tenures and tbe superior 
landlords as to liability to enhancement and in a large 
number of cases tbe tenants have escaped The rent of 
dependent taluqs in some of the districts especially Raj 
shahi and Mymensing and of under tenures In some 
others, has been enhanced, but tbe enhancement 
bas been so high that new cases of enhancement 
seldom arise These heritable tenures were not always 
transferable * Bat the Bengal Tenancy Act has, as we 
have seen, made all permanent tenures capable of being 
transferred or bequeathed in the same manner and to 

A3 VIII 0 # jSSj, S*cO ri 8 * Ant* p. 1« 

JfoBcrasloo 13 B L. R. 134 
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the same extent as other immovable properties 1 * * In 
districts where that Act is not in force, and when the 
lease is not for a^ncultiu ol pin poses, but is a lease for 
the collection of rent, as all intermediate tenancies are, 
the Transfer of Properly Act would be applicable, and 
section 10S, clause !j> of that Act provides — The lessee 
may transfer absolutely or by way of mortgage or sub- 
lease the whole or any part of his interest in the property, 
and any transferee of such interest or part may again 
transfer it. The lessee shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities 
attaching to the lease " The words I have quoted from 
the Transfer of Property Act are prefaced in the section 
itself by the words— in the absence of a contract or 
local usage to the contrary” 5 So that the burden 
of proving non-transferribility is on those who assert it 
The common law of the country, if I may use that ex- 
pression, seems to be in favour of hentability and trans- 
ferribility of all classes of tenures, unless there is express 
contract legally enforceable or positive law prohibiting 
succession and transfer The opposite view has some- 
times been taken, though there is no foundation for it, 
I think, however, the Transfer of Property Act, though 
not applicable in Bengal to tenancies for agricultural 
purposes, should be taken to express the rule of law ap- 
plicable to all cases where there is no special or local law. 
The reported cases on the question of the onus of proof 
are not, however, quite in harmony 1 with one another 
Intermediate tenures cannot be said to be leases for agri- 
cultural purposes within the meaning of section 1 17 of the 
Transfer of Property Act, as the purpose of the creation of 
such tenures cannot, from the very nature of the thing, 
be for cultivation of land by the lessees 


1 Aft VIII of 1885, Sec II ! A a IV of 1882, Sec 108 

3 Doya v Anund, ILR 14 Cal 382, Kripa v Durga, ILR 

15 Cal. 89, Appa v SubbaAnna, I L R 13 Mad 60, 
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k^ukurran^ also known as kfiwtu tenures are alway s 
^ r .^ C | HC8 grantees and arc dependent upon 

\ ynUcn Jesse s Not~ tViat such Tenures could not he 
created by oral demise, but the universal practice was 
to have written instruments of lease though regiatra 
tion was not compulsory The Registration Acts 
passed since 1864,, practically did away with oral agree 
raents of lease for any term exceeding one year, and the 
Transfer of Property Act requires that they should be 
by registered instruments 1 The question in all cases 
of grants at fired rent is therefore a question of the in 
terpretation of instruments Wherever the Transfer of 
Property Act applies, the law attaches certain incidents 
when the contract is sdent, and when there is no focal 
custom or usage preventing the operation of the lan 
Generally speaking, these tenures are alienable and not 
terminable without the consent of the parties Lease* 
for a term of years at fixed rent are temporary , and l 
propose to deal with them separately 

Registration 10 the office of thu landlord 1* a peculiar 
liability attaching to all intermediate transferable tenures 
(By whatever names they go taluqs howlas, jotes 
ynukurrartsor mauntsus , if they are transferable by fan 
custom or local usage every transfer or succession 
[requires to be registered in the landlord s office, the 
penalty for non-compliance being in some cases very 
severe * ~ pie leasehold interest belonging to A may . 
Jie sold in execution of a decree aeainst B~» A dajrn * 
fry assi gonTeot from B, without giving legal notice of th e 
^alignment to the rent receiver of B. This pg ctUimty 
^ the Indian law of landlord and tenant waa_C0fl««dcrCd 


tin the" case of Sham Chand Koondoo and others r Drojo 
f Nath Pal Chore dhury and others* by a Full Bench of the 


Aa. IV ot 18S3, See. iv 7 ...... 

* ASX of 185$, Sec 371 Aft VIII (B Cj of Sec. Aft V 111 
«i cf 1685, Secx. 13 to 16 

31 \t R-W 13 B L. R. 4 S 4 
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Calcutta High Court In that case the learned judges held 
that the law, as understood before the Act of 1859 came 
into force, did not, in order to protect an assignee and 
under-tenants under him by service of notice of suit for 
arrears of rent, make the registration of the name of the 
assignee of a saleable tenure compulsory Registration 
was certainly known and was always insisted upon, but no 
penalty was attached to non-registration Regulation VII 
of 1799, known as the Haptam in Bengal, gave proprietors 
the right to bring tenures to sale for arrears of rent The 
Regulation further provided, as security to the zemin- 
dar, that dependent taluqdars should register in his 
sherista or office all transfers, as well as successions, of 
taluqs or portions of them 1 But, in the words of Sir 

1 Richard Couch, C J., in the Full Bench case, ‘ the Regul- 
ation does not provide, as Act X does in the proviso 
to section 106, that no transfer which is required to be 
registered shall be recognized, unless it has been so 
registered, or unless sufficient cause for non-registration 
be shown to the satisfaction of the Collector More 
stringent provisions in favour of zemindars are inserted 
in Act X of 1859 than the Regulation It appears to me, 
taking sections 105 and 106 together with the proviso, 
that it was intended that the zemindar should be at 
liberty to treat, as the holder of the tenure and the 
person whom he might sue for the arrears of rent, the 
^person who is registered in his books as the owner, unless 
any one could show that there had been a transfer 
and sufficient cause for non registration In such a 
case, a zemindar might find that he had been suing 
the wrong person. Taking these sections together, 
I think that the zemindar, having obtained a decree for 
arrears of rent, is entitled to sell the tenure , and that 
the person who has obtained a transfer which he has 
not registered, and cannot show a sufficient cause for 


1 Reg VII of 1799, Sec, 15, cl 8 
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not regutcring ,t, is bound by the sate, and cannot set 
- up a title which he has acquired by a previous sale m 
This liability of intermediate transferable tenures ensts 
not only on voluntary sates but on safes in execution of 
civil-court decrees, and even in the case of an assignee 
af an insolvent talcing under a vesting order* 

This provision about registration in the office of the 
Aemindar or superior landlord, contained infection ay of 
Act X of 1 859 and reproduced in section ad of Act Vtff 
(B C ) of 1869, entailed a higher penalty for non regls-' 1 
tration than what would be the result upon the applies 
tion of the law of hypothecation to rent As we now 
Understand the law and the procedure for foreclosure and 
sale of hypothecated immovable property, no foreclosure- 
proceeding, whether under Regulation XVII of 1806 
or the Transfer of Property Act, nor a decree for sale 
under that Act, has any effect on a person having an in 
tereat in the property but not made a party to the 
proceeding or suit if his interest in such property arose 
before the institution of the proceeding or the suit 
The ngbt of puisne encumbrancers or assignees of mort 
gaged premises is not in the least affected, if they have 
no legal notice of the proceeding or suit on the mort 
guge * But the registration sections of the Rent Act* 
of 1859 and 1869 would affect, for want of registration, 
mortgagees of tenures as well as subordinate tenure 
holders in a suit against the registered tenant onJj The 
personal liability of the registered tenant for rent con 
tinue so long as an assignee from him did not get his 


» * Stum Onod » Brojo si W R 94 1 UkMturi* * Kketter IJ 

•Ab L.R. 1461 Sarandro * Tbwrrf I L.R *oC»I S« 

RjtibeWiy t Ptrty L L, R. 4 546. 

* • Cb trader * Rliben, I L.R.9 C*f 8$3 

SniEauaw Rsjeo ott*r *3 \V R 1871 Nuuck * TeUtkdr* 
ILHjW s 6 jlDlTop»l* BoUkw UU R- % C*L J&jj KcWr 
DolJ 5 C UR. *43! KMwnturab** r tfUnlnx, t L R. 8(M-T9l 
J.jut. R.rtk I LR.ilC»L U 6 
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/name registered in the office of the superior landlord 1 
As regards the assignee himself, he had no legal status, 
though it was optional with the landlord to accept him 
as a tenant, and it was even held that he could not sue 
for possession after illegal eviction by the landlord . 2 
Non-registration of name did not, however, make the 
Assignee a trespasser — the assignee at once becomes 
a tenant 3 Fraud vitiates the most solemn transaction 
A fraudulent decree or fraudulent eviction ought always 
to be a good cause of action against the perpetrators of 
the fraud It is impossible to conceive that any humane 
legislature ivould impose, for non-registration, the penalty 
of forfeiture, or the severer one of negativing the exis- 
tence of the relationship of landlord and tenant. 

The hardship of this law was early felt by the judges, 
and every indulgence was shown to the tenants if they 
had made the slightest attempt to have their names 
registered in the zemindar’s shensta Recognition by 
receipt of rent, though the receipt was granted in the 
name of the old tenant, knowledge of the superior 
landlord of the assignment of the tenure under circum- 
stances that would lead any honest man to recognize the 
assignee, or a long course of dealings with the assignee, 
used to be considered tantamount m law to registration. 
/)n the other hand, the landlord had the option of ignor- 
ing the old tenant and sue his assignee in possession 
He could ignore a registered benamdar and sue the real 
tenant for rent Suits for registration, on the refusal of the 
landlord to register, have always been allowed, the tenant 
being made to pay only the usual fee for registration. 

On the death, however, of the registered tenant, a 
suit for rent against his legal heirs was considered in- 
sufficient in law to bind an assignee of the tenure The 
registration-law was not stretched m favour of the land- 


Suits (or Reg. 
istration 


Death of the 

registered 

tenant. 


’ Kearnestf Bhowanee, W R , Sp Vol , 168 
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Jord, so as to deprive a stranger of his right by pro 
ceedings m a suit against a person who was never in 
possession and who had no connection with the property 
at the time when the succession opened out Regislra 
tton of successions is now required by the lau 1 No suit 
* can he against a dead man , the landlord most, therefore 
seek out the real tenant and sue him for rent The same 
principle should apply in cases of survivorship under the 
Mitakshara law though a salt against the taria when 
he is alive, binds the co-parceners • 

Under the Bengal Tenancy Act., it is no longer the 
- duty of the transferee of an latermcdi&te tenure to ask for 
registration of his name in the sherista of his superior 
landlord/ — it 13 now the duty of the registering officer, 
when he registers the assurance conveying a tenure or 
any interest in it to send notice to the landlord Transfer 
of a permanent tencre either by sale, gift or mortgage, 
merely by word of mouth or delivery of possession, has 
now been abolished A registered instrument Is the only 
means by which a permanent tenure may be transferred 1 
A fee for registration in the office of the landlord is now 
levied by the Registrar himself and ft is the duty of the 
registering officer after levying the fee, to send it to the 
Collector with a notice of the transfer and the regislra 
tfon of the assurance and it is then the duty of the 
Collector to cause the fee to be paid to, and the notice to 
be served upon the landlord The fee is two per cent 4 
on the annual rout, provided tbe total amount of fee shall 
not exceed one hundred rupees and where no rent ft paj 
able, the fee it two rupees only The doty of the original 
tenant and hit assignee which the former law Impoied 
upon them has now devolved on Government officers 


AftVUtof 1885, Set- 15- 
Je»Ul * Ganf*, f L. R- 10 pA 
Aft VIII Of 1685, See. t X, ifllwc, l 
• Aft VIII o< 18SJ Sec. ti, 3. 
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and whether the superior holder receives the fee and the 
notice or not, the liability of the previous tenant for 
rent accruing subsequent to the date of the registration 
^ceases, and the landlord is bound to look to the new 
tenant for the rent for such subsequent period 

On a sale in execution of a decree other than a decree ^Registration 
for arrears of rent, or on a decree for foreclosure being °^ xecut,on 
passed, the Court has to perform a similar duty, 1 e , to levy 
the fee from the purchaser or mortgagee entitled to pos- 
session, and transmit it with a notice through the Collect- 
or 1 But no fee is levied nor any notice sent to the 
landlord, when the sale is brought about by the landlord 
himself for arrears of rent, or when the landlord himself 
is the purchaser 

Under the law, as it stood under the Rent Acts of ^Registration 

1850 and 1860, the registration of successions was of succes- 
, , , e sions 

necessary, but there was no penalty tor non-registration 

A suit for arrears must be brought against the heir or 
successor of the deceased tenant, whether registration 
of his name was effected or not The Bengal Tenancy 
Act has imposed a penalty, taking away the right of 
the heir to sue his under-tenants for rent, or get any 
relief as against them until he pays to the Collector the 
landlord’s fee, and until the notice of such succession 
is given to the landlord 2 But if the succession had opened 
out before the Act came into force, registration of succes- 
sion would be unnecessary 3 The provisions of the law 
applicable to assignees and heirs apply to transfers of 
or successions to shares in a permanent tenure But 
the landlord is not bound to accept a sharer as his tenant 
with respect to that share He becomes only one of the 
joint tenants liable to be sued along with the others as 
joint tenants 4 

If due effect be given to these provisions of the 1' Remarks 
Bengal Tenancy Act, and the officers entrusted with the 

1 Aa VIII of 1885, Sec 13 ■ Aa VIII of 1885, Sec 16 

3 ProfulUh v Sanairuddin, I L R 22 Cal 337 
1 Aa VIII of 1885, Sec 88 
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task of causiDg notices to be served cause them to be 
properly served, both the landlord and the tenant nro 
likely to derive considerable benefit The Act, however, 
IIS silent as to any but permanent tenures As we* 
[have seen there are a good many tennres which are not 
permanent The law has also made no provision for 
involuntary transfers as on survivorship or insolvency 
It has made do provision for unregistered transfers 
and successions that had taken place before the Act 
came into/ force What is the landlord to do in those 
cases in ^hich the law is silent ? What also is the posi 
tion the tenant in occupation whom the landlord 
doe^ not recognize? It would seem that In these cases 
the landlord must find out the tenant He ought 
oot to be allowed any relief by proceedings against 
he registered tenants — a benefit which the law, as It 
low stands does not allow him 

^Rights of One amongst a number of co sharers forming joint 

co '* b * Itir owners of a superior tenure has not the same rights a* 
a sole owner or all the co owners jointly He cannot 
sue alone for the rent of his share except under peculiar 
:ircumstances He cannot sue for ejectment or en 
‘laocement of rent He labours under various other 
liabilities. The Bengal Tenancy Act following numer 
ous rulings on the subject expressly provides that he 
cannot singly av*d himself of the remedies which that 
Act gives to land owners m relation to their tenants 1 
It would therefore, seem that a suit by a co sharer 
against a registered tenant ought not to bind any but 
the person sued The High Court at Calcutta held In 
one case that a decree fn such a suit has the same 
effect on a sale in execution of the decree as if the suit 
had been brought against the tenant m occupation * But 
the law of landlord and tenant has now been changed at 


Aft vntot!B8j,S«. i83 ( Beni * Jo*d, t UR i;C«l yyy. 
U) r rmkad, I L. R. 10 C*t. </f>. 



ENHANCEMENT OF RENT 


19$ 


regards the greater part of the Lower Provinces of 
Bengal, and it will not be necessary to consider how far 
that judgment correctly expounded the law 

Intimately connected with the law about registration 
of the tenant’s name in the office of the superior landlord 
is the especial procedure of sales for arrears of rent and 
avoidance of incumbrances. Shortly after the publication 
of the Proclamation in 1793 announcing the Permanent 
Settlement, the necessity of a law for the sales of 
tenures for arrears of rent was felt by the legislature 
Punctual realization of revenue required punctual realiza- 
tion of rent by those who had to pay the revenue In 
1799, Regulation VII was passed for sales of dependent 
taluqs and other similar transferable tenures for reali- 
zation of arrears of rent due in respect thereof Act X 
of 1859, which vested in the Collectors the power of 
entertaining suits for rents and bringing tenures to sale, 
laid down specific rules of procedure for sales of tenures 
and under-tenures The Bengal Act of 1869 made 
no alteration in the procedure or the substantive law 
These Acts made two sets of provisions — one for sales at 
the instance of the sole landlord or a body of landlords 
jointly, and the other for sales at the instance of a 
co-sharer 

Process of execution could be issued against either 
the person or the property of a judgment-debtor , 
but the process could not simultaneously be issued 
against both the person and the property 1 Immov- 
able property of the j'udgment-debtor other than 
the tenure in arrear could not be sold, till movable 
property was exhausted The Bengal Tenancy Act has 
made a material alteration in the procedure m this res- 
pect, and a judgment-creditor is not now compelled to 
sell the tenure in arrear before attempting to enforce the 
decree against other immovable properties of the judg- 
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ment debtor He is now entitled to realize the amount 
o{ the decree by attachment and sale of any property of 
the judgment-debtor movable or immovable If, however, 
the contract between the parties contains a precise .stip- 
ulation to the effect that the tenure should be first sold, 
and if after such sale there should remain a balance due to 
the landlord other properties of tt\e tenure bolder might 
be sold the decree should contain a direction for the sale of 
the tenure in arrear before the sale of the other properties 
of the judgment-debtor If there is no express contract 
or no express direction in the decree it is optional with 
the decree holder to proceed to execute the decree in 
the mode best conducive to his interest 
silcprockm A proclamation of sale of a transferable tenure for 
*tkm. ita arrears should contain amongst other particulars 

provided for in the Code of Civil Procedure the name 
of the village estate and perganah or other local 
division in which the land comprised in the tenure 
is situated the yearly rent payable and the am 
ount recoverable under the decree 1 Order for sunul 
taneous attachment and proclamation may be made * 
The old Acts required five notices of sale to be stuck 
up (1) at the Court house in which the sale Is to take 
place (2) in the office of the Collector (3) fn the office 
of the Judge of the district (4) on some conspicuous place 
on the land of the tenure and (5) on some conspicuous 
place in the town or village in or neirest to which the 
land is situated 0 The Bengal Tenancy Act however 
has dispensed with the publication of the notice In the 
office of the Collector and the District Judge, and the local 
government by Notification dated the 20th February 
1886 has directed that the notice should be published 

AS VIII (BjCj'o! 1863 Sec*. 5 sod 16a | Aft VII! < 0 C.)ff 
tS6g Sec, to 

Aft X of 1859 Sec 10J 1 Aft VII! < D G) of Sec 4 Aft V III 
(B C ) of 1B69, Sec. 59. 

Aft V III (B.C) of 1 86s Sec 4 ( Aft VIII (DC.)«I Set Jp. 
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in the mal hutchcry or rent office of the estate and at 
the local thanah 1 2 The non publication of any of 
these notices is a material irregularity, but is not 
in itself sufficient to make the sale a nullity 
The proclamations have to be served in the custom- 
ary mode by beat of drum Under the procedure laid 
down m the older Acts-’ the hanging up of the 
notice in the court-house in which the decree is in 
course of execution must take place not less than twenty 
da)s before the day fixed for sale The Bengal Tenancy 
Act has, ho\ve\er, made an alteration in the period, by 
enacting that no sale shall take place until after the 
expiration of at least thirty days calculated from the 
date on which the copy of the proclamation has been 
fixed up on the land comprised in the tenure or holding 
ordered to be sold 3 Under the Code of Civil Proced- 
ure, the period is at least thirty days from the date on 
which the copy of the proclamation has been fixed up 
in the court-house of the judge ordering the sale , 4 and 
the Code also requires that the copy of the proclamation 
should be fixed up in the court-house after the service 
of the proclamation on the land ordered to be sold. 
Thus you see the alteration in the period made by the 
Bengal Tenancy Act has created an anomaly It agrees 
in the number of days with that prescribed in the Civil 
Procedure Code for ordinary sales in execution, but 
materially differs in the starting point. The infringe- 
ment of this rule as to the time of the publication 
of the notice is only a material irregularity. The 
reported cases, however, are not quite in unison But 
the Calcutta High Court has been of opinion that this 
is merely an irregularity , and the judgment of the 

1 Aft VIII of 1885, Sec 163, cl 3 Calcutta Gaoette, March 3, 1886, 
Part, Ip 142 

2 Aft VIII ( B C ) of 1865, Sec 4 , Aa VIII ( B C ) of 1869, Sec 59 

3 Aa VIII of 1885, Sec 163, cl (4) 

4 Aa XIV of 1882, Sec 290 
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Pnvy Council in Gcraindalal Rat v Ramjanem /timer' 
teems to hase overruled all the cases which took a 
contrary view 

The effect of a sale for arrears at the instance 
of the sole landlord or a body of landlords jointly 
the sale talcing place under the procedure stated above 
is to set the tenure free of all encumbrances and 
under tenures which might have been created by any 
act of the defaulter unless the right of creating such 
encumbrances was expressly vested in the holder by 
the term* of the grant or unless expressly assented 
to by any subsequent written authority of the superior 
landlord • The power to avoid encumbrances and 
under tenures created by the defaulter is as we have 
already seen a necessary right for the security of the 
rent for which the tenure is hypothecated Linder the 
law, as }t stands in districts where the Bengal Tenancy 
I Act is not in force, the right to avoid encumbrance* may 
;be exercised at any time within the period of twelve 
years from the date of the confirmation of the sate 
There are certain interests which are however, pro 
jtected, such as the interest of khodkast raiyats and 
.occupancy tenants The sale of a tenure for arrears 
[ts, however not necessarily a sale under the provision* 
'of the Rent Act The decree holder, even if he is the 
sole rent reaJiser may proceed to attach and advertise 
the tenure in arrear under the Code of Civil Procedure, 
as if be wants to execute a simple mortey decree There 
is nothing to prevent him from doing so Their Lord 
ships of the Judicial Committee held In the case of 
Doctor Chand Shakoo v Lai la Ckebtel Ckand* that it 
i* always a question of intention and the intention ts to 
be gathered from the proceedings and the certificate of 
safe. What passes wh»*n the sale is und er the ordinary 

» I L.R*3iC*l,7° sc UR. 20 I A 165 

* Aavm (B.C.)oft86$,S<c. AAVII](BC)*t 

* L, R. 6 LA. 47 
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/'procedure prescribed in the Code of Civil Procedure is 
•the right, title and interest of the judgment-debtor, and 
not the tenure m arrear The construction of sale- 
certificates has given rise to considerable difficulties and 
consequent litigation. 1 In order to avoid these difficul- 
ties the High Court at Calcutta prescribed different 
printed forms for the proclamation of sale of a tenure and 
for the sale of the right, title and interest of judgment- 
debtors in it The Bengal Tenancy Act has made a 
^material alteration in the law for the avoidance of en- 
cumbrances, for the greater protection of holders of 
encumbrances and under-tenure-holders The Act 
makes a distinction in the first place between protected 
and unprotected interests Protected interests are 
defined in section 160 of the Act, and these are 
interests in land which the sale-laws, whether for 
revenue or rent, have always protected Unprotected 
interests, again, are divided into two classes — registered 
and notified encumbrances, and ordinary encumbrances 
not so registered and notified Section 16 1 of the Act 
defines registered and notified encumbrances to be 
“ encumbrances created by registered instruments, of 
which a copy has, not less than three months before the 
accrual of the arrear, been served'’ under the provisions 
of section 176 of the Act and in the manner prescribed 
by Rule 3 of Chapter I of the rules made by the local 
government. 2 * The proclamation of sale of a tenure, 
when first published, is required to be for the auction- 
sale of the tenure subject to registered and notified 
encumbrances * If the final bid at the sale on such 
a notification is sufficient to liquidate the amount of 
the decree and costs, the tenure is sold subject 
to such encumbrances , 4 but the purchaser acquires, 


1 Dwarkanath v Aloke, I L R 9 Cal 641 

. k€t VIII of 1885, Sec 161, cl. (b) 

1 Ibid, Sec 163 (2) (a) 

' Ibid, Sec 164 (1) 
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the nght to annul any encumbrances not registered 
and notified as aforesaid' If however, the bidding 
u doe* not reach a sum sufficient to liquidate the amount 
of the decree and costa, the decree-holder may require 
that the final bid be not accepted and a sale free of 
registered and notified encumbrances do take place A 
proclamation should then be issued, fixing a date of sale 
not less than fifteen or more than thirty d*ys from the 
date of the postponement of safe "* On such a sale 
taking place the purchaser acquires the nght to avoid 
all encumbrances including registered and notified en 
cumbrancea 

^vorfdiixwof ’Hie encumbrances which a purchaser is entitled to 
eacamb^n annul do not become ipso facto void by the sale, but are 
-only voidable at the option of the purchaser In a Fall 
' Bench case decided before the Bengal Tenancy Act was 
passed the High Court at Calcutta held that on a sale, 
either for arrears of revenue or for arrears of rent, tenures 
and under tenures are not ipso facto avoided but are 
voidable only at the option of the purchaser 0 The 

I principle laid down by the Full Bench of the High Court 
was adopted in the Bengal Tenancy Act, and in section 
167 the legislature has provided that in order to enable 
a purchaser to avoid an encumbrance whether rt 1* 
registered and notified or not, he roost within one 
year from the date of the sale or if he had no notice of 
the encumbrance at the date of the sale within one 
year from the date on which he first has had notice of the 
encumbrance present to the Collector an application in 
writing requesting him to serve on the encumbrancer 
a notice declaring that the encumbrance !* annulled 4 
The encumbrance becomes annulled from the date 
oi the service of the notice A suit for possession 

Aft VW of 1835, Sec f<U <3X 
* AS VIII of lMS, See. i«J (f). 

THa w MoJsmH, L UR. 9 C*l ®3- 
* Aft VIII 0! 1885, Sec rC? *ttbwc 1 
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against the encumbrancer must be brought within 
the usual period of limitation, namely, twelve years 
from the date of annulment 1 

Such being the consequences of a sale for arrears 
of rent on holders of under-tenures and mortgagees, 
persons interested in averting the sale have been given 
not only the power to pay in the amount of the decree 
and thus prevent the sale taking place, but there are also 
provisions for affording sufficient security for the amount 
thus paid Bengal Act VIII of 1865, which supplemented 
the provisions of Act X of 1859, gave to under-tenure 
holders and other persons interested in the protection of 
any tenure or under-tenure from sale the same relief as 
section 13 of Regulation VIII of 1819 afforded to dur- 
putnidars and other persons similarly situated Section 
62 of Act VIII (B C ) of 1869 reproduced the provision 
contained in the Act of 1865 The Bengal Tenancy Act 
allows any person, having an interest which could be 
voidable upon a sale for arrears, to pay into Court the 
amount requisite to prevent the sale. He has a hen on 
the tenure like a salvage lien — the amount being re- 
coverable, with interest at twelve per cent per annum, 
as the first charge on the tenure He is also entitled to 
take possession of the tenure and to retain such posses- 
sion until the debt with interest thereon has been dis- 
charged 3 * * But besides these remedies, a person paying 
the money into Court, whether as a person interested or 
a person making the payment lawfully, but under a 
mistake as to his interest, is entitled to get back the 
amount by an ordinary civil action, or he may deduct the 
amount so paid in satisfaction of his own debt 6 If he is 
himself the mortgagee, he may add the amount to the 
mortgage debt. ' 

1 Aft XV of 1877, Art 121 2 Aft VIII of 1885, Sec 171. 

s Aft VIII of 1885, Sec 172, Nobo v Snnatb, I L R. 8 Cal 877, 

Lalit v Snnibas, I E R 13 Cal 331 See also Luckhi v Khettro, 13 

B L R 146 
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of a joint ui ngbt ° f ° De °^ a Dumb€rof joint landlords, as we 

lani*. ^ ave seen, ib that of an ordinary judgment Creditor The 

older Acta, following similar provisions to the laws for 
sales for arrears of revenue prescribed the ordinary pro 
cedure followed in execution of decrees for money, and 
not the special procedure in execution of decrees for rent, 
and such sales had the same effect even if the tenure it 
self were sold as the sale of any other immovable property 
sold in execution of a decree not being n decree for 
arrears of rent payable in respect thereof 1 An additional 
restriction was put upon execution of decrees given In 
favour of sharers, as the tenure could not be brought to 
sale before the movable properties of the judgment debtor 
lying within the jurisdiction of the Court were exhausted 
Act VIII of 1885 contains no special procedure on 
the point Section 188 of the Act seems to imply 
^that a co-sharer has not the right to sne for rent fn the 
* same way and under the same procedure as the older 
Acts enabled him to do The High Court, following 
the old practice, has, however allowed suits for rent to 
be entertained at the instance of one co-sharer only, if 
he has been separately collecting his share of the rent * 
But an execution of a decree for arrears of rent due to a 
co sharer is an execution under the Code of Civil Proced 
ure only and not one under chapter XIV of the Bengal 
Tenancy Act. A suft for rent by n co-sharer must he 
treated as a suit upon an ordinary contract based upon 
the implied consent of parties the tenant agreeing to paj 
to one of his landlords a portion of the total amount 
payable by him There Is no reason why soch a suit 
should not be entertained it being perfectly Immaterial 
whether you call the amount chimed rent or register 

the suit in the rent register 

Aft X of 1859. Sec. Aft VIII (B Cl 1863, S<*. Cl 
4 * Jidm *. SatfrCTtawI. I LR.4OL 55*1 G«p * SrerwlJ. C.LR- 
5 CaL 9151 L«otf«) r Gop«, I LR S C»l 9I« l Obtwry * Hory 1 
9 Cil m IW r Mofnfcsda. I L f? 14 C.I 3 *ti TU»i * )*** 

1 LR.17Ctl.39a 
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Permanent tenures whether they are mukurran or ^elmquish- 
"^not, cannot be relinquished without the consent of the ment 
landlord, and the holder of the tenure cannot put an end 
to the contract at his own option Notice to the landlord of 
an intention to relinquish cannot have the effect of deter- 
mining the contract, which is a contract m perpetuity 

Tenures and under-tenures are partible by the civil Partition 
court , but the partition does not bind the landlord. 1 On 
a partition amongst the landlords, the tenure is split up, 
and each co-sharer is entitled to consider the land 
allotted to him on partition as a distinct tenure The 
rent is thus split up, and by such a partition one single 
tenure may be converted into a number of separate 
tenures ^hus, y OU see> a partition amongst the land- 
l ords is binding on the tenants, but the converse is n ot 
true 1'he effect of a partition of an estate under the 
Estates Partition Act is also the same 

The acquisition of land for public purposes very Acquisition 1 
frequently raises questions of considerable difficulty as to public pur 
the apportionment of the amount of compensation between P oses 
the superior and the inferior tenure-holders Where 
the quantity of land acquired is appreciably large in pro- 
portion to the entne area of the tenure, abatement of 
rent i^s, as we have seen, a necessity for the benefit of both 
'the tenure-holder and his rent-receiver But in most 
cases, especially where the rent is fixed in perpetuity, 
abatement of rent is not sufficient to compensate the 
tenant’s loss The fundamental principle, which ought to 
guide us in all discussions as to the legal relation between 
the proprietor of the estate or the taluqdar or other 
superior tenure holder and the subordinate holder at fixed 
rent in perpetuity, is that the former is an annuitant and 
[the latter is the real proprietor of the land The security 
for the annual payment is all that the annuitant may fairly 


1 A£t VIII of 1S85, Sec 88 Aft X of 1859, Sec 27 Aft Vllf CB C ) 
of 1869, Sec 26 , Judoo v Jadub, n W R 294 
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f claim, if np abatement is allowed If, however, abatement 
is allowed, he is entitled to the capitalized value of the 
amount of his annual loss It i* difficult to see hois he 
can get any thing more, having parted with hi* proprie 
tary right, reserving only an annual sum But the re 
ported case3 on the subject of the division of the amount 
of compensation are not quite in harmony with one 
another The facta and circumstances of each case have 
no doubt considerable weight in influencing the de 
ciaions of the judges, aiid inducing them to deviate 
from apparently well established and well recognised 
principles of law In one of the olde*t case* a case 1 
decided under Act VI of 1857 the Sudder Dewam 
Adawlnt said — • ' The Zemindar and the Putmdar are 
entitled to compensation in proportion to the Iosjcr they 
respectively su*tatn from the appropriation of their 
lands and to the remission of the rents which they pa) 
respectively to the Government or the Zemindar In 
respect to remission, as the gross rental of the whole 
putm is to the gross rent of the land proposed to be 
taken, so will the entire putm rent be to the particular 
portion of rent to be remitted j and, with regard to 
compensation, the pnnctple may ju*t conveniently be 
stated as follows — As the gross profit of the putm is 
to the profit of the putmdar, so will the gross compeuM 
tion be to the portion of the compensation the palnltkr 
is entitled to recover' The*e formulas are not, how 
evpr, easy to work out * and if the zemindar has re 
ceived a large bonus for the grant another etcment of 
uncertainty comes m and complicates the question In 
%Royektsxoryl?issee\ Nilca Ht * Couch, CJ after stating 
(that the zemindar is only entitled to be compensated for 

SrrcD.tb . MotursK 3 D A, 1K0, p S« OctdM r 

Maharaja, Marsh A9° 

* S« M obi rajah * C** 1 Co - 10 " ** 

ao VV R.370. 
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/the loss of annual rent he may sustain by an abatement, 
being allowed, but nothing, if there is no abatement, 
his loss being scarcely appreciable, lays down, “ the 
proper mode of settling the rights of the parties is to 
give to the putnidar an abatement of his rent in propor- 
tion to the quantity of land which has been taken from 
him The zemindar ought to be compensated for the 
loss of rent which he sustains, and the money ought to 
be divided between the parties accordingly The putni* 
dar’s getting an abatement of his rent is to be taken into 
account, as partly the way in which he is compensated 
for the loss of the land ” The rule here laid down is 
^n accordance with the rule laid down by the Sudder 
Dewani Adawlut and agrees with the recognised prin- 
ciples as to the rights of the parties The rule applies to 
apportionment as between tenure holders and under- 
tenure holders iThe High Court at Calcutta, however, 
did not in two later cases 1 stick to the rule laid down 
above In one of these cases, it was observed that the 
zemindar was entitled to something more than the mere 
capitalized value of the loss sustained by him in the 
shape of rent It is difficult to see, however, why the 
zemindar should make a profit by the Government acquir 
ing land In later cases , 2 however, the High Court 
held that the under tenant was entitled to the entire 
compensation, no abatement of rent having been granted 
to the superior tenure-holder 


1 Godadharv Dhunput, I LR 7 Cal 585, Bunwan v Burnomoyi, 
I L R 14 Cal. 749 

a Regular Appeals, Nos 271 & 272 of 1885 (unreported) 
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NON-PERMANENT TENURES 

We have already seen what the poltc) of the 
earlier Anglo Indian legislators was with reference to 
intermediate tenure* 1 — a policy which emanated not 
only from a desire to have the largest amount of se 
cunty for the government revenue but also from an 
earnest desire to protect the weak peasantry of the 
country from the rapacity of revenue-farmers and other 
extortionate intermediate holders The antipathy of 
Anglo-Indian statesmen against middlemen could not 
and did not last long but apathy took the plice of 
antipathy and they were extremely slow to legislate for 
them No effectual steps were until very lately taken to 
bring within positive rules of law questions about the 
rights and liabilities of farmers and other intermediate 
holders Only one class of dependent taluqdan and 
other similar tenure-holders whose estates had been rec 
ogmsed at the Settlement were taken within the 
purview of Act X of 1859 * The Bengal Tenancy Act 
has only a few sections on permanent tenures, * jwt it 
Js practically silent on temporary or non permanent 
tenured That Act is not n complete code of laws 
dealing with the relationship of landlord and tenant 
it only amended and consolidated a portion of the law 
leaving the other portion to be drawn by the legal pro- 
fession and judges from scattered rulings of the supe* 


A*it p r*i 

A« X of 1859, S«c. ij 


Aft Mil ef 18*5 CL*r m 
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nor courts in India and legislative enactments of doubt 
ful application. 

There are, in the Bengal Provinces, a very large 
number of temporary lease-holders, intermediate be 
tween the actual cultivators of the soil — the iniyats — and 
the proprietors of estates and permanent tenure-holders 
The main sources of the law as to temporary leases are 
now the Indian Contract Act ( IX of 1872 ) and the 
Transfer of Property Act ( IV of 18S2 ), and it is occa* 
sionally necessary to look to the law as administered 
in other countries, and especially in England, to find out, 
m the words of the Indian legislature, “the rules of 
justice, equity and good conscience >n 

I have already discussed 2 the question of the appli- 
cability of the provisions of Chapter V of the Transfer 
of Property Act to intermediate leases— leases not fot 
agricultural pin poses but of agucultural lands , the 
object of the lessee being not to cultivate lands and 
make profit by such cultivation like tea-planters or 
indigo-planters, but to profit by the collection of rent 
from raiyats on the lands demised or by settlement of 
new raiyats The settlement of new raiyats can hardly 
be said to be an use of land for agi icultuial purposes 

temporary leases of immovable property are known 
qi the Bengal Provinces by various names, the term 
tjara being the most common, and the term thika being 
generally used in Behar A sub least* -granted by ai) 
qarada r is called dar-ijar a Following the usual nomen- 
clature, a lease taken from a dar-ijaradar is called 
se-ijara Mostajin is a word derived from the word 
ijara and is frequently applied to temporary leases in 
Behar instead of the word thika The word thika m 
Bengal has not always the same signification, it being 
used in some districts, as in the Twenty-Four Pergan- 
n is, for permanent raiyati interest and in others for tem- 
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1 Aa XII of 1887, Sec. 37, cl 2 
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porary raiyati leases A svb-mostajtn tenure is dur 
H mostajirt % while the words katkina and dur kathna are 
jused for inferior subordinate leases in Behar Other terras 
are also used in connection with temporal} leases 
Zunpeshg?« leases in Behar have the double character 
of a mortgage and a lease 

Before the Transfer of Property Act came into 
operation, leases of immovable property like convey 
ances of land could be effected by parol 1 Since the 
passing of Act XVI of 1864 the first Act that made reg 
istration of leases of immovable property for any term 
exceeding one year or from year to year compulsory — 
such a lease of immovable property, when effected by a 
written instrument, could be valid only if the instrument 
was registered but the Registration Acts did not make 
the execution of written instruments compulsory, and 
oral evidence could be adduced to prove a lease for 
-any term The existence of an instrument executed 
since the passing of Act XVI of 1864 if the instrument 
was unregistered would exclude oral evidence under the 
Evidence Act * So that in those days a leaje for a term 
of years or from year to year could be valid if made by 
parol or by a registered instrument The anomaly, 
however has b en removed by the Transfer of Property 
Act 3 Leases from vear to year or for any term ex 
ceeding one year or reserving a yearly rent, can now be 
made only by a registered instrument * Leases fora 
term of less than a year only may no* be made 
by any instrument registered or not or b) parol 
agreement.* 


Meira * Niwab 4 Set Rep 168 1 Sfcetkh * SMtk t B. L. R. 
( F B ) 58, ** 10 W H(FB ) 51 1 N'enul * KoHf U L ft. 6 C*L iJE 
Cboodtr* Krishna, t LUtoCiL 710 

»Aftl of 1873 S«u gi Aft IV c< iS*J See 107 

Aft lit of 1877 S«c*.i8(c1 c > and 4MSareR*«* Dh%f Uf 
| L R 32 O' 7S* 

Aft JV of i 53 j Sec. toy 
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' - An unregistered instrument of. lease for a term of 
years or from year to year, executed before July 1882, 1 
when the Transfer of Property Act came into force, 
is void, and so also a demise by an oral or unregistered 
lease for a similar period made since that date 2 But 
if the tenant enters into possession under such a void 
lease, he becomes a tenant from year to year upon the 
terms of the contract, in so far as they are applicable to, 
and are not inconsistent with, a yearly tenancy 3 
The lessee in possession under a void lease is liable 
for damages for use and occupation, 4 5 the rent stipulated 
in the inadmissible contract of lease being the measure 
of damages If the lessee has not entered into posses- 
sion, he will not be liable for rent or damages, nor can he 
ask for possession by a suit The practice of delivering 
possession to ljardars before the completion of the 
written instrument of lease was very common, and is 
not unfrequent even now This is done by the issuing 
of a notice by the lessor to the village headmen and the 
raiyats, requiring them to pay rent to the lessee, such 
-a rnotice being called an amalnama or amaldastak An 
amaldastak given as a preliminary to a formal lease 
has never been considered to be equivalent to a lease 6 , 
'and creates no title whatever It is retained by the 
lessee as evidence of the contract of lease and of deliv- 
ery of possession Under the present law, an amal- 
nama cannot be used as evidence of a lease for a term 
of years, but the delivery of possession evidenced 
by the instrument may be treated as creating a lease 


1 Shaikh ® Abdool, 9 W R 425 , Puroma v Prollad, 12 W R 289 

B Surendra v Bhai, I L R 22 Cal 752 

1 Woodfall’s Law of Landlord and Tenant, 14th Ed , pp 102, 133, 
137 and 570, Walsh v Lonsdale, L R 21 Ch D 9 But see Surendra 
v Bhai, I L R 22 Cal 752 

* Puroma® Prollad, 12 WR 289, Lukhee v Sumeer, 21 WR 208 

5 Munshi Khadim v Forlong, 3 R J P J , 327 
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from year to year, terminable upon proper notice (o 
quit. 1 

An agreement for a lease to be executed In future 
i» not required to be m writing but if there is & Written 
contract, the registration of it is compulsory * An 
agreement merely creates a right to obtain another 
document, which will* when executed create an interest 
m immovable property * But an agreement for a lease 
of immovable property is required to bear the same 
stamp under the Indian Stamp Act (1 of 1879! as a lease,* 
and as registration is compulsory, it has no advantage in 
saving any stamp duty, and is in most cases, dispensed 
with If however one is executed, it may be enforced 
by a decree for specific performance • If the agreement 
is registered as it must be in order to be admissible the 
tenant holding under it is not a tenant from year to 
year only but a tenant holding under the lease Itself * 
An agreement for a lease, however, does not of itself 
entitle the lessee to obtain possession Relief on 
an agreement may be bad under the rules and in 
the manner prescribed m the Specific Relief Act 
(I of 1877) 

Every person competent to contract and entitled 
to transfer immovable property is also competent to 
grant a lease for anj term of years coextensive 
with his own dominion over It, r and e\er) agent of 
such person duly authorized in that behalf, raa) also 


Sea Syed S of Air * Amxid, I. L, R. j Cal 703. 

• Aft III ol 1877 See. 3 ( Defieltlo* «»l lea*e). TUulnh * HliWl, 
3BL.R, App 1 1 Bonwarte * Sonfam 7 W R. iSo 

* Sytd Snfdar * Amni L L R 7 Cal 70J. 

Aft l o( 1877 S<* I Art It 

Parker * Taiwell, rj L- J Ch 81a 

\Val«h * Lonadal* L tl 31 Ot D 9 In rt M»Pfh»a L. R. M 
0J3.D 9381 AUhwen * BrocVlaff, L R. s$Cb- D 5*3 1 Coartworth v 
Johann. 55 L. J OB 3 » 

A« IV of i85a See. 7 
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do the same 1 * * 4 A lease is a mode of transferring 
property for a term, and ts nothing but a conveyance of 
the property let out for the term mentioned m it, subject 
to the payment of rent and the other conditions and 
covenants contained therein A person, having full 
power of alienation, may grant a permanent lease or a 
lease for any number of years, and for any premium, 
and at any rate of rent as he chooses 

A km fa or manager of a joint family, governed by 
the Mitaksharalaw of inheritance, is competent to grant a 
lease on any reasonable conditions, best conducive to the 
interest of the joint family, the restrictions being almost 
the same as those on his power of alienation He is in 
the position of an agent of the corporate body of which 
^lie himself is a member J Under the Bengal school of 
Hindu law, a knrta of a joint family has much the same 
powers, and though the shares of the different members 
are, in the eye of law, ascertained or always ascertain- 
able, authority in him is generally presumed, though he 
is bound to exercise that authority as a prudent owner, J 
Under the Mitalcshara law, a lease granted bv one 
member, even though he may be the kat fa, may be abso- 
lutely void, even as regards the grantor, if the conditions 

I are such as a prudent owner would not agree to , but in 
Bengal, a lease under similar circumstances may be 
valid to the extent of the share of the grantor himself * 
Permanent leases of endowed properties, both 
under the Hindu and Mahomedan laws, are void, 
except under very peculiar circumstances , but a sevaet 
or a mutwalli may grant temporary leases on reason- 
able conditions and for reasonable terms of years, and 

1 Aft IX of 1872, Sec 226, Hamilton © Earl, I Bro P C 341 1 
Ridgway v Wharton, 3 De Gex , M & G 677 

1 Mayne’s Hindu Law, Sec 320, 4th Ed 

* Brojo v Luchmun, W R , 1864, 83 , Muddomutty v Bamagopn- 
dary, 14 B L R 21 

4 1 W Mac N s , Ram v Mitterjeet, 17 W R , 420, Macdonald v 
Lalla, 21 W R 17 See also Uunooinan v Mussumat, 6 M I A 393 
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bis successor in office mil be bound by bis acts, the 
question really being one of necessity and prudence 1 
The power of a tnohunt of a public muth is also similarly 
restricted Trustees of chanties have similar powers 
to grant leases for the due administration of the trusts 

The power of a de facto guardian of an infant to grant 
leases is, necessarily, of a limited character He can act 
only for the benefit of the infant but if he exceeds his 
power, the lease granted by him may be avoided in the 
same way a9 any other contract made by him 0 If it is 
not for the infant 8 benefit, the lease is voidable but it is 
not absolutely void The infant on attaining majority, 
or if he dies under age his heir may avoid the same 
If the ae facto guardian be removed, the person n ho 
succeeds him may also avoid the lease The authority 
of a guardian appointed by a civil court under Act \L 
of 1858 or the Guardian and Ward s Act (VIII of 1890) 
ia limited to grants of temporary lease* for any pehod 
not exceeding five years unless the grant is made under 
sanction of the court appointing him » The power of a 
manager under the Court of Wards is also similarly re- 
stricted. The Court of Wards (the Board of Revenue) 
may, however direct the grant of leases for any 
term under the rules laid down In the Court of 
Wards Act* Whether the infant on attaining the age 
of majority is bound b) a grant made by hi* guardian 
or the Court of Wards is a question the answer to which 
depends upon the circumstances of each particular case 

' R*db* r Joopit. 4 S D A 151 { ipJ)j Magnate * Metfcoea «3 
MIA >701 Joftewur * R*j*Ti is W R. *951 Tabboonlen t 
Kooaur ijW R mS j A/rolb r j»rT^rrsatb 18 W R.*£)J 
p Uoddem, ai \V R-4‘7 

LalU* Kooowar 10 M I.A. 454* Oddoyto * Prowo*o a V. R. 
335 s N«bo * Katee S D A (iSjjjfo? Gcpw * M* 9 »3I 

Bebeo * Robert, IM CS 75 . . 

• Aft VIII of 1890, See. 99, cl 6 1 Aft XL of 1858. Set i9| 

*. Ssbodra f 

Aft IS { B C ) ot 1B79, See. 18 
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If the guardian or the manager under the Court of Wards 
has acted within the powers given him by the law, the 
infant, when he attains majority, can set aside the lease 
on proof of "fraud, the onus of proof being upon him 1 
Even if the sanction of the court were obtained m the 
manner prescribed by law, the infant may shew that the 
sanction was obtained by misrepresentation or fraud 

Hindu widows and females enjoying what is known 
to be the widow's estate , have the same limited powers 
in granting temporary leases as in dealing with 
their properties in other ways The test is necessity 
A lease granted by a Hindu widow terminates with 
her death, even if her death takes place at the middle of 
a year of the lease The after-taker is entitled to take 
possession at once , but the lessee may protect himself 
by showing that the lease was for necessary purposes, 
granted for the protection of the estate or improvement 
of the property demised, and he may then be allowed to 
.hold on till the end of the term. If, however, the lease 
is such that prudential considerations only induced the 
widow to grant it without actual necessity, and if it be 
not a burden on the estate, the lessee ought to be allow- 
ed to hold on till the end of a year of the lease 2 3 

The case of mortgagors granting leases is very 
common in this country, notwithstanding the covenant, 
generally to be found in mortgages, prohibiting such 
grants A covenant in a mortgage, restraining aliena- 
tions by a mortgagor, merely creates a personal liability, 
but does not render a lease granted by him void and in- 
operative 3 A temporary lessee from the mortgagor is a 
necessary party in a suit upon the mortgage, and if the 
decree is not passed in a suit properly framed, the decree 

1 Sikher v Dulputty, I L R 5 Cal 363 In the matter of the 
petition of Shnsh Chunder Mookhopadhaya, I L R 6 Cal 161 

* Loll v Hurre, i Marsh 113 

3 All v Dhirga, I L R 4 All 518, Venkata v Kannam, I L R 5 
Mad 184 , Radha v Monohur, I L R 6 Cal 317 
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doca not bind him The purchaser on a sale under the 
mortgage 19 not entitled to possession, evicting the lessee 1 
if the lessee has not been made a. party to the suit. 
Interpret* Difficulties occasionally ante in the interpretation of 

tfoa of (as« deeds The intention of parties muut be gathered from the 
written instrument taken as a whole Ambiguities and 
omission of material and necessary covenant! are fre 
quent sources of litigation Parol evidence evidence of 
circumstance* existing at the time of the execution of the 
lease, and evidence of custom and usage may be given to 
explain ambiguities and supply the absence of material 
covenants The description of the property demited 
1 is occasionally a source of litigation but well known 
I local division* such as villages and pergaoahs, defined by 
Thak and Survey map* and moHsatoar registers general 
ly help us in finding out with sufficient exacthes* the 
property demised Where the lease It of land Ijing 
within specified boundaries the estimated area »a not the 
test of what is reall) conveyed.* Evidence may be given 
of the names used generally by the people and the names 
used dunng a long course of years by the lestor himtelf 
in his zemlndan book* and xemindan paper* previous 
to the lease When any technical word is u*ed evidence 
may be given to show its meaning * 

«Vt>*n Ie*Ma A lease like most other grant* begin* to operate 
ket'ato from the date of Us execution entitling the lessee lo 
,pmte ' hare possession and the lessor to have rent * unless a 
coi trary intention appears from the words used in the 
instrument The inartistic way, however in which leases 
in the vernacular languages are generally drawn, leave* 
out in man) instances the dates of the commencement of 
the lease*. The beginning of the agricultural year or of 

» fCeUJ ». Dali, 5 C. L- R. H3 1 Dir Gopil * BalAw I L. R. J 
Cat *691 )mpi\ * Kartle, U L. R. 01 C*t il« 

• t Orojaterth 14 \\ R. JOI } K*Jt* * Oarodi IJ W R JW- 

» \Voodi*n ©• Trnmht, p 141 

U*d*nrood* Hot-wtxmI, to \ •*. 
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the year according to the local calendar is considered, in 
such cases, to be the time whence the lease begins to 
operate and is calculated to supply the omission in the 
written instruments The custom in each locality and the 
convenience of the parties in the collection of rent from 
the raijats on the land, are, also, to be taken into con- 
sideration 1 If the lessor has not collected from the 
rai)ats rent from the beginning of the month of Baisakh 
m districts in which the Bengali }car prevails, and the 
lease is executed in one of the earlier months, a pre- 
sumption arises that it w as the intention of the parties that 
the lease should operate from the first day of Baisakh of 
the current year. If the lease has been executed at the 
middle of the year or later, and the landlord has received 
from the lessee rent from the beginning of the year at the 
time of the execution of the instrument, the lease should 
be considered to have retrospective effect So in the 
province of Behar, the presumption, in similar circum- 
stances, will be, that the lease has begun to run from the 
beginning of the month of Aswin. But the express 
covenants in a lease cannot be controlled by custom. 

Evidence of the custom of the country or locality may be 
given to fix the time, only if the lease is entirely silent 2 ^ 

It is not necessary, in order to give validity to a lease, Present pos 
that the lessor should be in possession at the date of its sesMOn no1 

r necessary 

execution or be capable of giving possession to the 
tenant at once A lease to commence upon the expira 
tion of a previous lease, or on the happening of a con- 
tingency is good in law and may be enforced 3 An 
agreement to grant a lease or a lease itself, executed by 
a person who is out of possession and w r ho is litigating 
or intends to litigate for possession, with the help of the 
person who has taken or has agreed to take the lease, 

1 Wigglesworth v Dallison, i Dong 201 ,sc , 1 Smith’s L C. 598 

3 Webb u Plummer, 2 B & A 746 

* Pttchakutti v Kamala, 1 Mad H, C. 153 
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though the transaction 1* champertous, is not illegal in 
India and may be enforced t A covenant m a lease to 
grant a new lease on the same terms on the expiration of 
a subsisting lease, is good and covers all the covenant* 
except the covenant for renewal * Bat if the stipula 
tion to renew the lease is coupled with conditions to be 
performed by the lessee and the lessee fails to perform 
the same, the fact of the landlord allowing the tenant 
to hold over does not affect the landlord s right to rc 
same possession after doe notice 8 
l> iWcry of The lessor is bound at the lessee % request to pat 
po * seh * lon him in possession of the property 4 If the lessor fails 
to deliver possession the tenant is not bound to pay 
rent as rent is payable only for the use and occupation 
of the land • The failure of the lessor to point out 
the land or to give proper notice of attornment to the 
raiyats or any defect in the lease which incapacitates 
the lessee from recovering rent from the raiyats fn 
occupation is a good ground for absolving the lessee 
from Itabilitv to pav the rent reserved In the contract 
of lease 

RiU of rent The omission of words fixing the rate of rent or the 
insertion of words for the ascertainment of rent on 
measurement raises questions of construction If the rate 
^of rent is not mentioned the rent previously paid for 
the land or the total amount of collection less a reason 
able percentage for collection-charges ihoald be con 
sidered ns the annual amount agreed to be paid In a 
suit for provisional rent there being a condition in the 
lease for measurement or ascertainment of the rent roll 

CWimb*ra r Rcnja 13 D L H 5091 33 U R 14*1 L R 1 
I A 341 Abdool * Doorp I L R. 5 CaL 4 
1 P tO S.N C# * k&nnoj- a Hfd* 317 

Fokeeroonlm* OiarxJrr 11 W R. 33^ 

Afl IV of 1BS3 So*. lofl cl M«nt* r Ca-npixll 1 1 t\ R* * 7*1 
13 W R 149 Radkaoathr Joy 3 C L. R 30J. 

Aft \ l» of Srr 3, » b 5 « ,Jori S F 9 '' 

5 Si ] Roll > r Uhl 3 R t R- App^ it? 
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by local investigation, the defendant may plead that he is 
not bound to pay the provisional rent and may ask that 
the rent may be ascertained But until ascertainment, 

. the landlord is entitled to receive the provisional rent . 1 
Assessment for excess land, according to a contract 
of lease, need not necessarily be made m a suit for the 
{purpose , it may be made in a suit for arrears of rent . 2 

The landlord is not only bound to deliver posses- of 

sion, but to do every thing in his power to keep the lessee by title 
tenant in quiet possession during the continuance of paramount 
the tenancy . 3 Eviction by title paramount causes sus- 
pension of rent . 4 5 But if the eviction be the effect of a 
mere trespass, the lessee is not excused from the pay- 
ment of rent, as in such a case the lessee is entitled to 
recover possession and damages from the trespasser 6 If 
the lessor has no title, the lessee has no remedy against 
eviction by title paramount, and the landlord’s right to 
rent ceases with the cessation of the tenants’ possession 
" According to English law," as expressed by Peacock, 

C J,m Gopanund Jha v Lalla Gobind Pershad , 6 " if 
the lands demised be evicted from the tenant or re- 
covered by a title paramount, the lessee is discharged 
from the payment of the rent from the time of such 


1 Bharuth ® Bepm, 9 W R 495 

0 Ram ® Gumbeer, 19 W R 108 , Ramjan u Amjad, I L R, 20 
Cal 903 

3 A61 IV of 1882, Sec 108, els (b) and (c). . 

4 Bra]a® Hira, I B L R, A C , S7, sc , 10 W R 120, Bullen ® 
Lalit,3 BLR App x 19, Gobind® Munmohun, 14 W R 43, Musst 
Hoymobutty ® Sreekishen, 14 W R 58 , Gobind ® Knsto, 14 W R 
2731 Knsto® Koomar Chunder, 15 W R 2305 Douzelle ®. Girdharee, 

23 W R 121 

5 Woodfall’s Landlord and Tenant, p. 425* Hunt ® Cope, Cowp 
243 , Rung ® Lalla Roodur, 17 W R. 386, Chunder ® Juggut, 22 W R. 
337 } Tanni ® Gunga, I. L. R 14 Cal 649 , Obhoya ® Koilash, I L. R 
14 Cal 751 

6 Gopanund <0, Lalla, 12 W. R 109. See also Kadumbinee ®. Kashee- 

nath, 13 W R 338, Gobind® Munmohun, 14 W. R 43, Massamat ® . 

Sreekishen, 14 W. R 58, Dhunput ®. Saraswati, I L. R. 19 Cal. 267 

B (I) 
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eviction." Complete eviction by a landlord himself it la 
needless to add causes total suspension of rent 1 
EvlAloa from Where tbe lessee is evicted from a part of the lands 
by a stranger who has a title superior to that of the lessor, 
he has to pay to his landlord only a ratable proportion 
of his rent for the land that remains m his possession * 
If a part of the lands he destroyed by an act of God, 
as hy the action of a river, the same effect would follow, 
and the tenant will be boand to pay only a ratable pro 
portion of the rent. But if the tenant be evicted from a 
part of his lands by the landlord himself, his assignee or 
any person claiming through him, (he question of abate- 
ment is one of a little difficulty In the case of GoJ>anund 
Jha and others v Lai la Govinda Perskad already cited * 
the tenant defendant had been evicted under a title 
paramount from two out of a number of moutas held by 
him under a lease, and Peacock, C J , gave a decree to 
the plaintiff landlord, for a proportionate amount of rent 
according to the quantity of land in the possession of 
tbe lessee His Lordship in the course of the judgment, 
quoted as apparently applicable to this ctfantf), the 
following passage from Bacon's Abridgment — " Where 
a lessor enters forcibly into part of the land, there are 
variety of opinions whether the entire rent shall not 
be suspended during the continuance of such tortious 
entry and it seems to be the better opinion and the 
settled law at this day, that the tenant is discharged 
from the payment of the whole rent till he be restored to 
the whole possession that no mao maybe encouraged to 
iajure or disturb his tenant in hi* possession, whom by 
tbe policy of tbe law, he ought to protect and defend . 1 * 

• MonWoa * Cb»d*tc* ; C. B, s66 { 6 O »ad L j «7 S*« 

Dbaopnt * Matotocd 1 L R.H C»i vpi- 

Gop»nnnd t La Ha, 13 \V R. 109 1 |tnimVi«n v ksmilwwwt 
I L. R. ai Cal 1005 

Dacon » Abridgment Til. Reel (H).S«t:aliO Swill • U* c* L-LX, 
p s9; Edition tl; MorrHo* * CtudwWc 7 C 0 , ** 4 **tt p *tt 

oct« 6. 
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TIh^ suspension of the whole rent is a sort of punish- 
ment, as a dispossession of a proportionately small 
parcel of land, from a mistake or misapprehension, 
may make the landlord lose the entire rent In a 
country like India, where land is plenty, waste and 
unoccupied lands tying on the border between adjoining 
estates are common enough, and where demarcation by 
fences and pillars is little known, this stringent rule 
may cause serious injury, and it would appear to be in- 
equitable and unjust to deprive the landlord of the 
entire rent The judges in this country are not bound to 
adopt the rules of Common Law, prevailing in England, 
and I hope that m any future case that may arise 
the dictum of Sir Barnes Peacock, winch is an obilci , 
will be reconsidered. In England, the rule of law' as to 
the suspension of the whole rent is guarded by condi- 
tions, and is allowed to operate under peculiar circum- 
stances only It is doubtful, whether, even in England, 
the rule w r ould be applied to cases of permanent leases at 
lived rent, which partake more of the nature of out and 
out sales of land and less of ordinary leases, though 
according to the definition of lease given in the Transfer 
of Property Act (IV of 18S2), permanent tenures are 
leases 1 

^ There is no suspension of rent, if the eviction by the 
landlord has followed upon some wrongful action of the 
lessee If the lessor enters by virtue of a power 
reserved, 2 there is no suspension of rent Even 
if the power to enter reserved to the landlord be exer- 
cised in a way not strictly regular, there will not be 
entire suspension of rent In the case of Ram Swarna- 
vnayi v Shashiviukhi Bay mam , 3 a putm sale, under 
which a purchaser under Regulation VIII of 1819 had 
evicted the defendant and taken possession of the taluq, 
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1 Aft IV of 1882, Sec 105, 0 Woodfall’s Land and Ten , p 425. 

3 2 B L R., P C , 10, sc , 12 M I A 244 See also Dhunput Singh 

v, Saraswati, I, L R 19 Cal 267 
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was set aside for irregularity in the service of notice of 
sale proclamation In a subsequent action for rent for 
the penod including the period of dispossession, the Pnvy 
Council held that the zemindar could not be said to ha\e 
committed an act of trespass, because she bad pursued 
the remedy which the law allowed The mere inadver 
tence resulting in the omission of one of the formalities 
prescribed by the Regulation was considered suffi 
aent to deprive her of her remedy for rent'— and 
it could not be said that the plaintiff was taking 
advantage of her own wrong The principle laid down 
in this case may well be followed in cases where the 
dispossession of apart of the lease hold property is the 
result of mere inadvertence or mistake 
^ If the lessor enter as a mere trespasser, but the 
J lessee be not actually evicted tbero will be nosuapca 
sion of rent 1 It is only on actual eviction that suspcn 
sion of rent may take place But if there Is substantial 
interference with the tenant’s enjoyment of the pro- 
perty though there may not be actual eviction, the tres 
pass by the landlord may cause suspension of rent* 
An action for damages may he in case of trespasses also 
in the case of partial eviction Where possession by an 
ijardar or lessee Is by collection of rent, and if he is 
once properly in possession, the raiyats having attorned 
to him, eviction is not an easy matter Payment of rent 
to a trespasser does not amount in law, as administered 
in this country to dispossession of an ijardar dunog the 
term of his lease. He may sue the tenants for rent, even 
if they have voluntarily paid rent to a trespasser * 


' Ho*tw Cop*, Cowp. *43 1 Ntwtoo * Altln i 0 B 5*7 S« 
Dotutlk * Glrdturc* jj W R, tai i T*rtnl * Oao**, IL.R .11 
C*U *491 Obboya * KoiUtb, [ L. R. 14 C*U 731 

* Upton * Town on 4, i? C D yi\ Edfo * tWUw L R- 15 0 
D 1171 Scale * M*ckcwlt 1 K«o 4741 Kul.mbW * KjiW+ 
tulij, ij W R- a^ 8 ) Kriito * Koooiar CbmwlfT 15 NS R. 9 yy 

T»K»l * Goopi LLR.U CkL #4^1 * Pn*M*br 
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Otherwise it will rest with the tenants in actual occupa 
tion of the land to select their landlord, and change the 
landlord as often as they like 

Encroachments made by a tenant during his tenancy 
- upon the adjoining land of Ins landlord are ptima - 
facie for llu. benelit of the tenant during the term, and 
afterwards for the benefit of his landlord, unless it clear- 
ly appears by some evidence that at the time they were 
made, the tenant intended to use the lands for his own 
exclusive benefit, and not to hold them as a part of the 
property leased 1 II Strong evidence is necessary to re- 
but the presumption in favour of the landlord. Speaking 
|of this presumption in favour of the landlord, Markby, J., 
Isays — “ In India where there is a great deal of waste 
land, and whose quantities and boundaries are very often 
ill-defined, there are very strong reasons for the ap- 
plication of such a rule * * * If an act is capable of 

being treated as cither rightful or wrongful, it shall be 
treated as rightful,” and Ins Lordship adds — ''that in 
practice encroachments made by a tenant are not con- 
sidered as held by him absolutely for his own benefit 
against his landlord Encroachments being thus for 
the benefit of the landlord, the landlord may, after the de- 
termination of the leascvrecover the encroached lands 
together with and as part of, the land let out B A separate 
suit may he for the recovery of the encroached lands 
within twelve years from the expiration of the term. 
Even during the term of the lease, however, the landlord 
may sue for separate possession, if the encroachments are 
without the landlord’s permission, and no limitation 
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I KtngsmiU « Millard, n Exch 313, Earl of Llsburne © Davis, 
L R 1 C. P 259, sc, 35 L J , C P 193, Whitmore © Humphries, 
L R. 7 C P 1, sc , 41 L J , C P 43 , Andrews © Hailes, 2 E & B, 
349 , Gooroo © Issur, 22 W R 2461 Nuddyarchand © Meajan, I L R 
10 Cal 820 
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would run against the landlord merely because the lessee 
is m possession for twelve years 1 We ha\e also seen 
that for the increase of area of land under such circum 
stances, the landlord may demand an increase of rent * 
Encroachments by a lessee upon the land of a third 
person enures to the benefit of the landlord, if the ten 
ant bolds the lands as a part of the tenure as he is con 
sidered to have made the encroachments not for hi* 
own benefit but for that of his landlord and if he has 
acquired a title against the third person by adverse 
possession, he has acquired it for his landlord and not 
for himself* But if it cani he distinctly pro\ed that 
;he encroachments have been made adversely even to his 
landlord, twelve years possession may give the tenant 
i separate title Land encroached upon b) a tenant 
Defore the commencement of his tenancy of the adjoin 
ing land cannot, however be reco\eredby the landlord 4 
During the continuance of the lease the lessee can 
iot acquire any right in the lands demised that may be 
let up against the lessor after the determination of the 
ease He cannot acquire a nght of occupancy* by 
;ultivating land whatever the length of time ma> he 
Meitber can he acquire the nght to hold on any land b) 
•reeling substantial structures on it* or excavating 
:anks On the expiry of the lease, he is bound to de 
,w cr possession of the lands demised without the 
(lightest abatement of the right which the landlord had 

G->oroo r loor 33 \V R. 2461 Nodd/arffciw! w L L R. 

ioC«> 810 

* Amtrp 139 . 

* Hta{vaU) r MHLird it Ex. 3131 An&im 9 lldlrr 9 T 1 JD 
349 NodJjnrchiod r Me* Jan l L.R I o C» L 8 JO. 

Mean a Perron, 4 C- L P 2jo t DUo* r D lj L R, 1 C* JJ91 
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at the date of the demise 1 * * He is entitled to remove 
the structures,® but if- his actions have, in any respect, 
deteriorated the value of the land or any part of it, he 
is bound to pay compensation for the loss that may be 
sustained by the lessor on re-entry If a lessee ejects 
raiyats and takes khas possession of any land, he is not 
entitled to retain possession of such land after expiry of 
the lease, if he takes away earth from the land for the 
purpose of making bricks, the landlord may restrain him 
by injunction and may, at his option, sue for damages s 
He is also not entitled to cut down and appropriate timber 
or fruit trees, unless he himself has planted them He 
cannot also appropriate any land as his rent free hold- 
ing If, after the expiration of the lease and delivery 
V possession to the landlord, he claims to hold posses- 
sion of any land comprised in the demised premises, 
under any title independent of the lease, the burden 
[of proof is heavily upon him to show that such title 
exists, the presumption being against his having any 
independent right to any parcel of land 4 

Limitation which bars the tenant does not bar the 
landlord If the lessee negligently allows a third per- 
son to take possession of the lease-hold property or any 
part of it, and if such person acquires, by adverse pos- 
session for more than twelve years, a title, such title 
is good aganst the lessee only or his assignees or legal 
representatives, but cmnot be pleaded against the land- 
lord 5 The landlord may bring a suit for^declaiation 
of his right during the continuance of his lease, but his 


1 Aft IV of 1882, Sec 108, els (m) and (q) 

3 A£t IV of 1882, Sec 108, cl (h) 

1 Kadumbenee v Nobeen, 2 W R 157, Anund v Bissonath, 17 
W R 4x6, Tanni v Debnarayan, 8B L R App 69, Mr, Peter v 
Tan nee, 23 W R. 298 

1 Ramsarun v Veryag, 25 W R 554 

s Womesh v Raj, to W R, 15 , Knshna v Han, I L. R g Cal 
367 , Bissesun v Barodi, I L R 10 Ca 1 1076, Sharat v. Bhobo 
I, L R. 13 Cal. lot 
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WON PERMANENT TENtTM*. 

having the nght to ask for declaration does not pre 
vent his suing for possession, at any time within twelve 
years after the determination of the lease 

‘ If the lessor neglects to make any payment which 
he is bound to make and which, if not made by him, is 
recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it 
with interest from the rent, or otherwise recover it from 
the lessor ” 1 This is m accordance with the well known 
principle of law, that a person is entitled to be re 
imbuned for payments made by him for the protection 
of his own interest, when the payment ought lawfully 
to have been made by another person * 

On the assignment of the interest of the lessor or of 
any part of his interest therein, the transferee has all 
the rights of the transferor and all his liabilities 1 A 
notice ought, on such transfer, to be given to the lessee, 
otherwise the lessee shall not be liable to pay rent to 
the transferee, and any payment made bona fide by the 
lessee to the original lessor would be considered as 
good 4 Rent is considered as accruing due from day to 
day, and it Is apportionable, between the original lessor 
and bis transferee on the principle that It has so 
accrued * If the assignment is made at the middle 
of a month, the apportionment should be made like 
interest on money and as accruing from day to day , 
but the tenant is not bound to pay the original 
lessor and his transferee separately and he may claim 
to pay the rent in one lump sum as the instalment 
falls due * When a part onl) of the proper!) or a part 
only of the lessor's interest is assigned the apportion 
ment of rent may be made by consent of all the parties 

Art IV cl i 8 Sj See. »c£ el (g). 

• Art IX ol 187a S*c 69. 

• Art IV ol iSSitStc. 109 

• Aft IV oi 1SS9 Sen. w and 109 1 Art VIII 0/ iMj. Set. 72, 

Art IV ol 1M1 

Qntnpoi* (Media, l LR. 6 Cat 3*9. 
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having the ngbt to ask for declaration does not pre 
vent hi* suing for possession, at anytime within twelve 
years after the determination of the lease 

“ K the lessor neglects to make any payment which 
he is bound to make, and which if not made by him, is 
recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct It 
with interest from the rent, or otherwise recover it from 
the lessor >n Thu is in accordance with the well known 
principle of law, that a person is entitled to be re 
imbursed for payments made by him for the protection 
of his own interest, when the payment ought lawfully 
to have been made by another person * 

On the assignment of the Interest of the lessor or of 
any part of his interest therein, the transferee has all 
the rights of the transferor and all his liabilities. 1 A 
notice ought, on such transfer to be given to the lessee, 
otherwise the lessee shall not be liable to pay rent to 
the transferee, and any payment made bona fide by the 
lessee to the original lessor would be considered as 
good * Rent is considered as accruing due from day to 
day, and it is apportionable, between the original lessor 
and his transferee on the principle that it has so 
accrued * If the assignment Is made at the middle 
of a month, the apportionment should be made like 
interest on money and as accruing from day to day , 
but the tenant is not bound to pay the original 
lessor and bis transferee separately ttnd he ma> claim 
to pay tho rent in one lump sum as the instalment 
falls due * When a part only of the property or a part 
onlj of the lessor's interest is assigned the apportion 
ment of rent may be made by consent of all the parties 

Aft IV ol i83a, Sec. io3, cl <g) 

• AftlXol j87a.Sec.G9. 

• Aft IV ol 1883 Sec. lc-> 

Aft IV ol t S3 a, Scol 50 »«il 109 j Aft VIII cl i&3i, Sec. ;i. 

» Aft IV cl 1 S3 3, Sec ys. 

Ctoopal » GrUJri, S L- ft, 6 C*t 389. 
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any covenant, but he can have execution against one only 
A deed of assignment is necessary to be registered under 
^ the law for the registration of deeds 

Covenants The assignee, however, is bound only by the covenants 

S* which run with the land and not the personal covenants 
of the original leasee 1 Covenants that run with the 
land are real u , annexed to an estate Such cove- 
nants bind all persons who come into possession of 
the real property, either by operation of law or by act of 
parties.* In countries where conveyancing is a science 
and an art the word "assigns * is almost invariably 
mentioned in leases whether a covenant 10 implied by 
law to be real or expressly made so by contract 
But m this country Instruments in the vernacular 
languages do not, as a rule contain the word “ assigns 
and questions therefore may anse here as to what are 
the covenants in a lease which run with the land? All 
covenants implied by law run with the land and both 
the lessor and the lessee and their respective assignees 
are bound by them A covenant to pay rent* or taxes 
is essential to the existence of the lease and must run 
with the land A covenant to maintain an embankment 
in use for protection against Inundation is also an 
important one and is real . 4 Conditions os to paying 
rent to the superior landlord of the lessor, to renew a 
lease, and to pay damages for not giving information 
to the police of the commission ol an offence or for not 
supplying provisions to an army passing through the 
estate are other instances of covenants that run with 
the land An express condition for re entry on the 
breach of a covenant is also an instance of a real cove- 
nant. The tights and liabilities of the lessor and the 

See Spencer * eiw I Smltk L. C. W dodir'ri Litui aid (U*** 
edition) p. 273- 

Dp. .V P 290 , WoodhtT* Land, and Tro (i*tS edition) fP tS T 

1 68. 

' Parker r \\ ebb 3 Sr IV. 5- 

HoiUod e Cook, LR-, 6 pp. jij L] Ck, tiy 
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any covenant, but he can have execution against one only 
A deed of assignment is necessary to be registered under 
the law lor the registration of deeds 

The assignee, however is bound only by the covenants 
which run with the land and not the personal covenants 
of the original lessee 1 Covenants that run with the 
land are real w , annexed to an estate Such cove 
nant* bind all persons who come into possession of 
the real property, either by operation of law or by act of 
parties. 1 In countries where conveyancing is a science 
and an art, the word “assigns’ is almost invariably 
mentioned in leases, whether a covenant ts implied by 
law to be real or expressly made so by contract 
But ip this country instruments in the vernacular 
languages do not as a rule, contain the word " assigns ’ 
and questions, therefore may arise here as to what ate 
the covenants in a lease which run with the land? All 
covenants implied by law run with the land and both 
the lessor and the lessee and their respective assignees 
are bound by them A covenant to pay rent* or taxes 
is essential to the existence of the lease and must run 
with the land A covenant to maintain an embankment 
m use for protection against inundation is also an 
important one and is reaL* Conditions os to paying 
rent to the superior landlord of the lessor, to renew a 
lease and to pay damages for not giving information 
to the police of the commission of an offence or for not 
supplying provisions to an army passing through the 
estate arc other instances of covenants that run With 
the land. An express condition for reentry on the 
breach of a covenant Is also an instance of a real cove' 
nant. The rights and liabilities of the lessor and the 

St« Sputtr t cut, i SaiO UClVoftlJiUi Ui4.it>lTu iuH 
cdjtloa) p 373 - 

E*p. N P cwM*« Luut. u4 Tea., (i<tb fJuW pj> 1^7 

163 . 

* P uku * Webb 3 Sxlk. $. 

* MotUt»d* CwV, UP-, 6 £ 4 . pp. 31 3 36; UJ^ CR. SiJ. 
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any covenant, but he can have execution against one only 
A deed of assignment is necessary to be registered under 
the law for the registration of deeds 

The assignee, however, is bound only by the co\ enants 
[h-SS , 1 * 11 * 1 which run with the land and not the personal covenants 
of the original lessee . 1 Covenants that run with the 
land are real t , annexed to an estate Such cove 
nants bind all persons who come into possession of 
the real property either by operation of law or by act of 
parties.* In countries where conveyancing is a science 
and an art, the word " assigns” is almost invariably 
mentioned in leases whether a covenant is implied by 
law to be real or expressly made so by contract 
But ip this country instruments in the vernacular 
languages do not, as a rule contain the word “ assigns”, 
and questions therefore may anse here as to * hat are 
the covenants in a lease which run with the land? All 
covenants implied by law run with the land and both 
the lessor and the lessee and their respective assignees 
are bound by them A covenant to pay rent* or taxes 
Is essential to the existence of the lease and must run 
with the land A covenant to maintain an embankment 
in use for protection against Inundation is also an 
important one and is real 4 Conditions os to paying 
rent to the superior landlord of the lessor, to renew a 
lease, and to pay damages for not giving information 
to the police of the commission of an offence or for not 
supplying provisions to an army passing through the 
estate are other instances of covenants that run with 
the land An express condition for re-entry on the 
breach of a covenant is also an instance of a real cove- 
nant The rights and liabilities of the tessor and the 

St* Sprtc+t « cue i Smith L. C. V» owKilf* Laod. *«d Tr*^ (Uifc 
nOtltm) p. Tjy. 

' F-rp. N P >50 \Soodi*ir» L*«i! Te* (i«lh *<hUvi) f? 1*7 
16S. 


236 


CorenioU 


Piriwr r W *bb 3 Silk. 3 

Method r Cock, LR, 6 E^. pp. 313 7G7 w., J7 L.J, CX. <JJ- 



HOH VERUAWtKT TXHTJRES. 


ajo 


The framers of the A-ct adopted the rule from the old 
Common Law cases apparently forgetting that in India 
the art of conveyancing has been and is of a very simple 
character that formal conveyances to trustees expressly to 
prevent merger 1 are almost unknown to the people and 
the lawyers practising in the mofussil and that benanti 
conveyances, which are looked upon with disfavour by 
the judges are not sufficient to mitigate the rigidity ot 
the rule thus laid down Evidence of intention to keep 
both the rights alive would I apprehend, be aow ex t 
eluded If a xemindar lets out a village included in his 
Restate in put m and alterwards purchases the putm him 
self the interests of the lessor and the lessee in the whole 
of the village would vest undoubtedly in one person at the 
same time. It is difficult however to understand the exact 
intention of the Legislature in the use of the expression 
" in the same right and these words may afford some 
means of escape from the ngidity of the rule. If it 
implies that the purchase by the xemindar of the 
putm and the consequent vesting may be in a nght dlf 
ferent from that of his xeraindarl nght and not in the 
same nght we may perhaps escape from the difficulty 
But such a distinction Is inappreciable and too fine for 
the judges and lawyers for whom the Anglo-Iadian Codes 
have been professedly framed 

^Forfeiture. Determination of a lease by forfeiture may take 

ptace-r-(a) in case the lessee breaks any express covenant 
which provides for re entry on breach thereof* or 
renders the lease void or (£) the lessee denies the 
landlord s title . 1 The landlord s nght to eject the 
tenant and re enter on a forfeiture under the first 
head cannot accrue unless there is a breach of a con 
dition and the penalty tor the breach vs expreuly 

B«lut7 *. Ikbocy L K l Ch. Ap. ijS St* CJul * F »*• 
Ms! L L_ R. 10 C*L 1035. 

Uu 1.315 1 Do* J, WUmn * Plutflpi 2 BU/ i> 

Ml IV ci iMj,Stc. ill cL(x) 
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re-entry 1 and avoidance of the lease, and the landlord 
does some act showing his intention to take advantage 
of the conduct of the lessee The breach of an implied 
condition cannot cause forfeiture Even non-payment 
of rent cannot in itself be a cause of incurring the 
penalty of forfeiture, unless there is an express covenant 
to that effect 2 

Forfeiture by disclaimer or denial of the landlord’s ^Disclaimer. 
Aright cannot happen as to permanent tenure-holders and 
^occupancy-raiyats under the Bengal Tenancy Act 3 But 
the law, as understood before and as enunciated in the 
Transfer of Property Act, and which is applicable to all 
classes of tenants except raiyats with rights of occupancy, 
is broader than the English law on the subject. The 
rule of English law is, that where, by matter of record, 
a tenant disclaims Ins landlord’s title, and sets up an 
adverse title either in himself or in some third party, 
he thereby forfeits his tenancy , but denial by 
parol does not cause the forfeiture of a lease for a 
term certain. In Bengal, however, denial by parol is 
admissible In order to make a disclaimer sufficient, it 
must amount to a direct repudiation of the relationship 
of landlord and tenant, or to a distinct claim to hold 
possession upon a ground wholly inconsistent with 
that relationship, so that there is by necessary impli- 
cation a repudiation of it As to what is a disclaimer 
is a question of fact 

The right to eject a tenant on disclaimer which has Notice of 
caused forfeiture arises on the tenant’s action, and no eje&ment. 


•J- 1 Transfer of Property Aft, Sec m, cl (g) Tamaya v Timapa, 
I L R 7 Bom 262, Musyatulla v Noorzaban, I l R 9 Cal, 808, 
Narayana v Narayana, 1 L R 6 Mad 327 

•j* 2 A€t VIII of 1885, Secs io and 25 , Debiruddi v Abdur, I L. R, 
17 Cal 196 , Kabil 11 Chunder, I L R. 20 Cal 590 5 Dhora v. Ram, 
1 bid 101. 

8 Sutyabhama v Krishna, I L R. 6 Cal. 55,Prannath v. Madbu, 
I L. R. 13 Cal 98, Baba v Vishvanatb, I, L R. 8 Bom, 228 
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notice to quit is, therefore, necessary to entitle the land 
lord to sue. It is enough if the landlord shows by any 
overt act, his intention to re enter The law, as under 
stood before Act IV of 1882 came into force, did not 
require the landlord to do any act showing his intention 
to determine the lease. 

The mere assertion by the tenant that he holds 
‘under a nght superior to that of a temporary lessee 
when the relationship of landlord and tenant is 
admitted does not amount to a disclaimer of the 
~ title of the landlord 1 The innciple of the deci 
aion in Vtxrtatt v Moat* and Baba v Yishvanalh 
Josht 3 fras been held to be wholly inapplicable in 
Bengal, where there are numerous tenures held by 
persons at fixed rent s It has never been understood 
»n — this part of the country that the assertion of such 
a ngbt is a denial of the landlord s title as such. 
Courts in this country are reluctant for obvious reasons, 
to give the landlord the nght to cancel a lease for 
conduct on the part of a lessee which is easy of ex 
planation or arises out of confusion of facts. The 
frequent disputes between nval landlords and un 
certainty of title common in this country are fertile 
causes of confusion in ignorant and illiterate people 
ind it will be inequitable to take advantage of their 
weakness and credulity 

The denial of the title of an assignee or other 
legal representative of the landlord may also under 
certain circumstances, cause forfeiture The rule that 
a tenant may not dispute his landlord s title applies 
only to the title of the original landlord, who let 
him in and not to the assignee of such landlord or any 
other person claiming through him- 4 Tho tenant may 

IW» * Mtlo*, ao W K-4*d HLaIi » G^U m 1 LK.»jCa1* 
Dot xi Datu * Vliht* vilh. I L. R. S Uou. aaS. 

■LR, i 4 Ci HLUta#* 

Ducft* * Sm* 18 W R. 443. 
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dispute the title of the assignee and put him to the strict 
proof thereof If, however, the lessee or tenant has 
paid rent to the assignee, he can defeat the title of the 
assignee only by showing that he paid rent in igno- 
rance of the true state of things and that some third per- 
son is entitled to it. The burden is on the tenant to make 
out a case of fraud, misrepresentation or mistake 1 The 

"Land Registration Act, compelling the registration, of 
the names of the proprietors of estates, and the Bengal 
Tenancy Act, of assignments and succession to per- 
manent tenures, will, it is hoped, materially diminish, 
in future, litigation with reference to such questions 

The period of limitation for a suit by the landlord to 
eject a tenant on the determination of a lease is, under 
the general law, twelve years a The tenancy may be 
determined on the happening of any of the events con- 
templated by section hi of the Transfer of Property 
Act, and that section includes the case of the determina- 
tion by forfeiture , 3 either on account of a breach of a cove- 
nant or disclaimer of the landlord’s title Under the 

tv 

v Bengal Tenancy Act, however, the rights of permanent 
tenureholders 4 and of raiyats holding at a rent, or rate of 
rent, fixed in perpetuity , 6 or having occupancy-rights,* 
cannot be terminated on account of disclaimer of land- 
lord’s right , 7 and the period of limitation, for a suit for the 
ejectment of a tenure-holder or a raiyat on account 
of any breach of condition in respect of which there 
is a contract expressly providing that ejectment shall 

1 Aft I of 1872, Sec 1 16, Banee v Thakoor, B L R,, F B, Sup 
Vol , 588, k, 6 W R (AftX) 71 

J Aft XV of 1877, Sch II, Art 139 , Kedar® Khettur, I L R 6 Cal 
34(GuneshT Goudour, I L R 9 Cal 147 But see Gangav Zahuriya, 
I L R 8 All 446; Wusharaf v Iftkhar, I L R 10 All 634, Soman 
v Raghubir, I L R 24 Cal 160 

% Aft IV of 1882, Sec hi, cl (g) 1 Aft VIII of 1885, Sec 10. 

s Aft VIII of 1883, Sec 18 8 Aft VIII of 1885, Sec 25 

1 Debiruddiv Abdur, I L R 17 Cal 196, Dhora v Ram, I L R, 
20 Cal 101 
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be the penalty of such breach is only one year 1 The 
rule of twelve year* applies to all non agricultural levies 
and leases of agricultural lands in districts to which the 
Bengal Tenancy Act haa not been extended The diver 
gence as to the periods of limitation with reference to 
similar kinds of interests In land is rather wide and I 
hope there will be early interference by the legislature 

Courts are always reluctant to allow a landlord to 
take advantage of a breach of covenant entitling him 
to re-enter Any act on the part of the landlord, show 
ing an intention to treat the lease as subsisting, has 
been held to operate as a waiver of the forfeiture* 
But the mere lying by and witnessing the breach is no 
waiver there must be some positive act* Neither will 
an act done, acknowledging the continuance of the 
tenancy operate as waiver if the act be done by the 
landlord without knowledge of the tenant having com 
mitted a breach which would cause forfeiture * Notice 
or knowledge of the forfeiture at the time of the sup 
posed waiver affords evidence of intention in the land 
lord to accept the lessee as a tenant notwithstanding 
the breach 

Acceptance of rent accruing due after the forfeiture 
operates as waiver of forfeiture • But if it is accepted 
after the institution of a suit for ejectment on the 
ground of forfeiture there is no waiver Forfeiture may 
also be waived by distress for rent,* as distress can be 
levied only on a tenant Forfeiture may also be waived 
by pleading r But the wrai\er of one breach doc* 
not bar the cancetmcnt of the lease for a subsequent 


Aft VIII ©t 1885 Sch. Ill Ait. I 
* Aft IV ©i iSSi, See. ua. SfcepjwrJ • Ail«», 3 

Aft IV ©1 i83a. See. m 

Aft IV ci jBSj, See. no i k*11 » Foil* U R. 9 C*L 
Jojahart t yiUotJ, L L. K. 14 C L JJ* 

Grlmwood * MowLR. 7^-1 V,*id 9 L '** 

0 B. tl j Cd«*crtk f Spwkr*, JO L. C T aw 
E**o* v D* U, L R. 10 Ctj D 747 
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breach 1 * * Receipt of rent or distress can only be an ac- 
knowledgment of the tenancy up to the date of the re- 
ceipt of rent or distress, and the waiver of any forfeiture 
up to a certain day cannot be pleaded in defence to an 
ejectment for a subsequent breach, even where the 
breach is of a continuing nature a 

As regards 'non-permanent tenures, it is doubtful 
whether the remedial provision, such as is provided by 
section 155 of the Bengal Tenancy Act, apply to 
them It would seem from the definition of the word 
* tenant’, as given in the Act, that the section does 
apply to non-permanent leases as well to permanent 
leases and raiyati interests If so, the sections of 
the two Acts have to be read together, and the res- 
trictions put upon the right of the landlord by section 
155 of the Bengal Tenancy Act should be attended to 
The Conveyancing and Law of Property Act, 1881, 44 
and 45 Victoria, Cap 41, which came into operation 
from the 1st January 1882, restricts in England the 
landlord’s right] of forfeiture, and the main provisions 
in this respect. ]have been embodied in section 155 
of the Bengal Tenancy Act, but attention was not 
paid to these provisions when the Transfer of Pro- 
perty Act was passed in the beginning of the year 
1882, and the reason seems to '•be that the Act had 
been drafted before the Conveyancing'and]Law.of Pro- 
perty Act, 1881, was passed 

Special provision has been made for relief against 
forfeiture for non-payment of rent 8 Before the Trans- 
fer of Property Act came into force, Courts in Bengal, 
following the analogy of section 78 of Act X of 1859 and 
section 52 of Act VIII (B C ) of 1869, granted, in similar 
cases, equitable relief against forfeiture, by allowing the 
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1 Dulh v Meher l 8 W R 138', Chunder v Sirdar, 18 W R 218 

9 Doed Mustin v Gladwin, 6 Q B 953 

9 Aft IV of 1882, Sec. 1 14 
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( Judgment debtor to pay in the amount of debt and cost* 
within fifteen days of the date of the judgment 1 The 
Bengal Tenancy Act has made a provision similar to 
that laid down in the old Rent Acts in the case of 
tenants other than permanent tenure holders, raiyatj 
holding st fixed rates and occupancy raiyats * who 
cannot be ejected for non payment of rent * Under that 
Act th** landlord is entitled to institute a suit for 
ejectment of a tenant, other than tenants specified above 
for non payment of rent when an arrear of rent re- 
mains due after the end of the Bengali year, where 
that year prevails, or at the end of the month of 
Jaist where the Fash or Amli year prevails This 
right may be exercised whenever arrears are due 
at the end of the year, whether a decree for rent 
has been passed or not The right does not depend 
upon any covenant for ejectment on failure to pay rent, 
as it does not arise out of contract but is given to 
the landlord by the statute When the right is given 
" by a contract, the provisions of section 114 of the 
Transfer of Property Act apply But do they apply 
o temporary leases of agricultural lands In (he Moffusfl ? 
The same legislature has in the course of three years, 
passed two enactments, many of the provfsious of 
which intcrlap each other while some of them are not 
quite consistent The earlier enactment 1 is broader 
in application both as to its local extent and the class of 
cases to which it applies the later one* applies only to 
agricultural lands In Bengal and 1* merely the reproduc 
lion of the law enunciated in Act \ of 1859 with slight 
modifications. You will observe that a tenant, the m 
cidents of whose relationship with the landlord are 

MolSocia » R*» 4 C L R 4691 M&Scnxd • P rj*f I L R 
7 C»t. $ 66 . 

Art VllJot jMi.Srt.ML 
Art IV U it 3a. 

Art Wit of tUy 
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governed by theTransfer of Property Act, must, before 
he can ask for relief against forfeiture for non-payment 
of rent, at the hearing of the suit, pay or tender, to the 
lessor, the rent in arrear with interest and full costs, or 
give such security within fifteen days as the court thinks 
sufficient for making such payment There is no such 
restriction in the Bengal Tenancy Act 

We must take it, therefore, that in the Moffusil of 
these provinces, where either Act X of i 859 > Act VIII 
(B C ) of 1869 or Act VIII of 1885 applies, the remedial 
provisions contained in these enactments apply to tem- 
porary leases The reported cases, bearing on the con- 
struction of section 78 of Act X of 1859 and section 52 of 
Act VIII (B C ) of 1869, seem to indicate that the rule ap- 
plies to all leases, temporary or perpetual, whenever there 
is a condition for ejectment for non-payment of rent 1 
The Bengal Tenancy Act has, as we have already seen, 
practically, made the condition for ejectment for non- 
payment of rent, in cases of permanent leases, void and 
incapable of being enforced by judicial process 2 The 
condition is enforceable only in cases of non-perma- 
nent or temporary tenures 

The remedial provision in section 66 of the Bengal 
Tenancy Act, which is applicable even when there is no 
covenant for ejectment on non-payment of rent, gives 
fifteen days’ time from the date of the decree to pay in 
the arrears of rent, interest and costs, and if the Court 
be closed on the fifteenth day, the time is extended to 
the day on which the Court re-opens 3 * 5 The time may 
also be extended by the Court for special reasons The 
liability to ejectment may thus be avoided, and thus the 
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1 Jan v Nittyenund, io W R, F B , 12, Dull v Meher, 12B L R 

439 . sc > 8 W R. 138 , Mothoora v Ram, 4 C L R 469 , Mahomed v 
Peryag, I. L R 7 Cal 566, overruling Mumtaz v Gnsh, 22 W R 376 

* Ante p 181 

J Aft VIII of 1885, Sec 66, cl (2) See Hossem v Donzelle, I, L R 

5 Cal. 906 



NON PER1UNRNT TENURES, 


338 




oldlpg oror 


NoUc* to 
qtlt 


tenant may save himself from forfeiture, notwithstand 
tng hvs agreement 1 The fifteen days time runs from 
the date of the final decree if there be an appeal* 
and the Appellate Court bai also the power to extend 
the penod Payment under protest may be sufficient * 
Ijara or thika leases are generally at the crea 
tion, for a term exceeding one year The lessee 
or underlessee remains in possession after the end 
of the term and the lessor or his legal representative 
accepts rent from the lessee or uudetlessee or other 
wise assents to the continuance of the lease * The 
tenancy thus becomes one from year to year, and 11 
terminable by notice to quit * The notice may be 
waived on the part of the person giving it by any act 
showing an intention to treat the lease as subsisting * 

A notice sufficient in law to determine the tenancy 
must however be given to one party by the other, 
and must be duly served The Bengal Tcnancj \ct 
contains provisions for service of notices to quit on 
non occupancy raiyats T and under rai>ats - but it has 
made no provision for service of notice for detcrraina 
tlon of other kinds of tenancies terminable at the option 
of either of the partiei We are not, however to under 
stand from this omission that notice to quit 1* unoeccs 
sary in other cases The Transfer of Property Act says 
- In the absence of contract or local usage to the 
contrary a lea*r of immovable property granted (or 
purposes other than agricultural or manufactunn b shall 


Jid » Nuty*«uml 10W It PR 13 M dhub* R*™ 1$ W R 
151 Duli t R*j I L R 9 CjI S 3. 

Noor * Konl I L- R. 13 Cat ij- 
Srcr»tlrtdhuf * Doc?** 1? \% ft. 46a 
Aa IV ol 1 63a S« 116 

AG IV i63a Sec. 111 (h) Ram* Matvuout 7 tV ft l}H 
CKuuri * Mrttuod I L R. 7 C*l 

Aa IV U iB3a,S<« UJ, Aavniel ttAj'brt -ll- 
A/> Mil *J 1M5 S*c 49 
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he deemed to be a lease from month to month, termin- 
able, on the put of either the lessor or the lessee by 
fifteen days notice, t \piring with the i ml of a month 
of the tenancy ” l * file* notice must be givc*n in writing 
by the part) or his authori/< <1 agent, and served 
generally as summons m a suit in a ct\il court Proof 
of the posting of a letter eontainmg the noliee has been 
eonsidored sufficient tin re bung a general presumption 
in favour of the delivery of K ttc rs properly iddressed 
and posted, and tin endorse m< nt on the cover, purport- 
ing to be by an officer of llu post ofhc< to tin effect 
that the idtlre->s< e retused to accept tin letter, has also 
b< en con-ddt red sullieu nt service If personal service 
cannot be had, tile delivery or under to a member 
of the family or -an ant or authorized agent at his 
residence, and noton the demised premises, has also 
been considered sufficient 'I he re may be substituted 
service by the notice bung affixed on a conspicuous 
part of the property 

The \ct i> ( however, silent as to what would Notice must 
be considered proper notice, when by contract, ex- be proper 
press or implied, or by local usage, the tenancy is one 
from year to year ft has been held in some cases, 
that the notice to quit is required to be reasonable 
only 3 The notice must, however, be to quit at the 
end of a year of the tenancy A notice to quit at the 
middle of the year or at the end of any one but the 
last month of a year appears to me to be bad J The 
notice, however, need not mention the particular day 
on which the tenant is required to quit The words 
— “ at the expiration of the current year's tenancy” — 


1 Aft IV of 1882, Sec 106 

a Prosunno v Sheikh, I L R 3 Cal 696, Ram v Netro, I L R 
4 Cal 339 , Jubraj v Mackenzie, 5 C L R 231, Jagut v Rup, I L R 
9 Cal 48, Radha v Rakhal, I L R 12 Cal 82, Bidhu v Kefyut, 
I L R 12 Cal 93 , Kali v Golam, I L R 13 Cal 3 

3 Mahomed v Jadoo, 20 W R 401 
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are sufficient la some of the Calcutta cases it has been 
held that it is not necessary that the notice should be 
to quit at the end of a year of the tenancy if the notice 
is otherwise reasonable 1 But whatever the law might 
have been the Transfer of Property Act and the Bengal 
Tenancy Act have practically settled the question A 
notice to quit at the end of ten days terminating on 
the 25th Jaist * or within thirty days 3 from the date of 
service or the date of notice, is equally bad 

The notice to quit at the end of a year of the tenancy 
roust be served in reasonable time 4 In all cases six 
months time is sufficient unless there is a special con 
tract But a notice to quit must be served before the 
beginning of the agricultural season or the season for 
malting settlement with raiyats If a year of the tenancy 
in Bengal ends in Choitra as it almost always does, the 
notice must be served at least in Falgoon What 1* a 
reasonable notice u a question of fact and should be de 
termined from the evidence and circumstances of each 
case ' It was at one time contended, and contended with 
success m the Calcutta High Court that the service of a 
notice to quit was not absolutely necessary to entitle the 
landlord to maintain a suit for possession of the demised 
land, and that the suit itaelf might be considered as a 
notice * But this view was not upheld by the Full Bench 
of the Court which held that previous service of a rea 
sonable notice to quit was absolutely necessary to entitle 
the plaintiff to maintain a suit for possession against 

* jijot * Rip, LLR 9CI 43| Rads* • Rakkat, I L.B- i>C*t 
Sat Bidhu » Ktiyut I L Hu CaL 93 1 Kail * OoUm Aft t L R O 
Cat 3. 

• Ram * Netro I L. R. 4 Cal. 339. 

Juki a) • M»tk»*il* J C L R. ijl 

[Ukr* » Uinod. iB LR-iP B) 3 $ l DrtpJ. ** W RjV 1 - 

Ja*%! * Rop, t L R- 9 Cat 4S1 Raik* * R»kk*l, t. t- R •* 

C aaa. 

« Jltto » Radka, aj W R- 4+a 
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the tenant, 1 * and the Transfer of Property Act has ap- 
parently adopted the principle ol tins decision It 
seems to me that the s ifest course for the 1 t milord is 
to adopt the Cngh'di rule i r , six months’ rule If there 
h an annual rent reserved, the tenancy is one from 
year to year and is not terminable except at the end 
of a year of the teuanc) This rule of Pngltsh law is 
consonant with justice and equity and consistent with 
the principle laid down in section 106 of the Transfer 
of Property Act 

\ notice in the alternitne form to quit or pay Form of 
'additional rent is very common m this country In one n0ticu 
jease-, Garth, C J , was of opinion that such a notice 
uas had, but the opinion of the Calcutta High Court, 
as also the practice of the country, are against the view 
expressed by the learned Chief Justice 5 No particular 
form of words is necessary m this country, — it is 
sufficient if the notice is explicit enough as to the 
meaning conxeyed tJT> ^ 

The determination of a lease of immovable pro- Detcrnuna- 
perty also determines sub-leases and interests created |^ e °^ 3 4 c utl * 
by the lessee 1 As l have already said, the interest 
created by a lessee cannot be more extensive than 
bis own interest, and as soon as the lease terminates, 
the landlord is entitled to have possession of the lease- 
hold property m the same condition as it was at the 
date of its letting But there is an exception in 
the case of a surrender of a lease*, either express or 
implied The landlord ought not to be allowed, to 
the prejudice of an underlessee or a mortgagee, to 
take advantage of a relinquishment, which, by law, he 

1 Rajendro v Bassider, I L R. 2 Cal 146, overruling Hem v. 

Radha, 23 W R 440 j Ram v Netro, I L R 4 Cal 339 But see- Ram 
v Dina, I L R. 23 Cal 200 

3 Mohamaya v Nil, I L R. n Cal 533 

1 Janoo v Bnjo, 22 W R 548 , Budun v Khettur, 24 W. R. 441 

4 Act. IV of 1882, Sec 1 15 
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is not bound to accept, and which can be valid only 
with the consent of parties 1 The landlord ought not 
also to take the same advantage as regards limitation m 
suits to avoid encumbrances aa he would be entitled to 
do on the determination of the tenancy upon the terms 
of the original contract or by operation of law 1 To 
allow the lessor to take advantage over third persons 
by an action depending on the will of himself and 
his lessee, after such third persons ha\e acquired 
rights either through acta or omissions of the lessee 
may give a premium to fraud 1 

Forfeiture for a breach of covenant unless it is 
brought about by fraud has the same effect as the 
determination of the lease by efflux of time It 
annuls all underleases and charges created by the 
lessee.* 

The expiry of a lease does not entitle the lessor 
to put an end to rights acquired by the lessee by 
purchase of subordinate rights In the lands leased 
to him whether the purchases are mado on volun 
tary conveyances or on forced sales in execution of 
decrees, even If the sales are for arrears of rent 
We have already seen 1 that the doctrine of merger 
ought not to be applied in its entirety to the dealings 
of people m this country If a lessee for a term of 
years purchases a transferable subordinate right or a 
nght of occupancy on a sale in execution for arrears 
duo to htm there is no reason in the law as administered 
in this country or in equity, why he should lose the 


» M«It« r \V*1 kin* L R. o 0 n. 400 * StU-M 

Kllboru 1 L R 9 C»L 671 1 Gr*al \V«*t«i» RjuW*j Ca • S«ak, J 
Ck. D 3£JtV«luU? 5^14.11 C. 133 

* Drlcutib** » Dtioofut 17 W R- 377 

Aft tV tf i&iX.Sec. 115. G«u*i 10 \V R. 

* AA IV oJ iSdi, S*c. 115 Gfcu Wrtftro !UUw*y Co. * 
jCED 353. 
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benefit of the purchase and lose also the money which he 
is legitimately entitled to have, and which, perhaps, he 
has himself paid to his own lessor. The interest of an 
ijaradar or farmer of rent is only temporary, while 
that of a proprietor or a permanent tenure-holder is 
such that the merger of a right of occupancy, under 
the provisions of section 22 of the Bengal Tenancy 
Act, cannot, in the great majority of cases, prejudi- 
cially affect his right. The section itself contemplates 
the case of a proprietor or a permanent tenure-holder, 
and not that of an ljaradar or farmer of rents ^ 

But rights acquired by a lessee as such in the nature ^Right of oc. 
of increments to the demised premises pass to the cu P anc y 
lessor If a lessee for a term of years gets the renewal 
of a temporary lease from Government, in his own name, 
the landlord will be entitled to claim the right so ac- 
quired from Government as one acquired on his behalf 
The determination of a lease cannot affect any right 
- of occupancy acquired by the lessee before the creation 
of the lease The reported cases go further, and it has 
been held, that in the course of acquisition, a lease only 
keeps the right in abeyance 1 A person ought not „ 

to be made to lose a right for ever, simply because he 
acquires a superior right of a temporary character, and 
the landlord ought not to be allowed to take, from the 
creation of a lease, the advantage of extinguishing rights, 
which he would not otherwise be entitled to do 


1 Mokoondy v L G Crowdy, 17 W R 274 
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SERVICE TENURES 

In ancient societies, payments even in grain in 
lieu of services rendered to the State or communities, 
were rare if not quite unknown Assignment of de - 
f inite pieces of land was the usual mode for requiting 
public officers — the village headman (man dat), the 
accountant ( patwarQ, and other important functionaries 
I n the villag es. The village watchman the cho^kidar 
has even now his land — land held in his family for count 
less generations. The appropriation of land for the du 
charge of duties to the State was in fact, the normal 
condition of things in almost all countries, in the earlier 
stage* of civilization Military sen. Ice was peculiarly 
within this rule 

The progress of time brought on necessary changes ^ 
The tendency in all offices to become hereditary and 
the hereditary possession of land for tin. discharge of 
the same duties for generations became the source of 
considerable inconvenience and the system, of allotting 
land for services to the State became rarer ami rarer 
Where hereditary employments and consequent po»x< 
sion of land had become inseparably connected the con 
version of service Into rent was found to be advantage 
ous both to the holders of the land and to the State Scr 
vice was comrautcJ into rent b> mutual consent, and what 
were originally service-tenure'* became revenue-paying 
or rent paying tenures ‘ Some service tenures however, 
{have existed as such up to this day and the creation td 
[such tenures even in modern days in India at lea*t »* 
not very uncommon 
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During the five hundred and fifty -four years of 
Mahomedan rule m India, all traces of land-holding (or 
military purpose^, by means of grants made by Hindu 
hfngs, must have beui obliterated, except in the border 
countries, where Mahomedan influence was least felt, and 
where the necessity of protection from the ravages and 
attacks of wild and hilly tribes kept up the gliatwals and 
tekaits in hereditary succession Scmetic instinct was 

^ to hereditary possession of land for military 
and hereditary succession m public offices Mr 
Shore, afterwards Lord Teignmouth, after that careful and 
elaborate investigation which was so characteristic of 
that eminent Anglo-Indian statesman, said in Ins Minute 
dated the end ‘\pnl 17SS — f( In the Moghul Empire, 
there are no hereditary dignities The rank of the nobles 
jv.is conferred by special appointment for life only, and 
Revocable at pleasure, and it was estimated by the 
number of horse they were supposed to command This 
command was denominated musnitb , and a jaigir 
was an appendage to yt/' 1 These jat^irs or military 
fiefs, granted for the support of the dignity of the 
officers aud the troops kept up by them, were few in 
Bengal proper, but they were numerous m Behar At 
the time of the Decennial Settlement many of these 
jcugirdars put forth claims to hereditary title . But such 
c laim s were against the constitution of the empire It 
^vas"accordihglv declared t hat jaigirs were not heritable 


tmd permanent properties, %nd that, upon the demts e 
pf their present possessors, they should revert t o the 
State This declaration was em bodied later on in 
^egHTation XXXVTl of I7 ~oT * 

But there is a class of service-tenures, partly military 
in character, which existed during the days of the Mo- 
ghul rule and which survived the revolution brought on 
by the battle of Plassey — I mean, the tenures granted for 


Jaigirs 


Thannadari 

lands 


1 Harrington’s Analysis, Vol. HI 361 
1 Ante p 69 
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police purposes The origin of some of these tenures 
may be traced to the Hindu period At the time of the 
grant of the Dnvani by the Emperor Shab Alum, many 
of the temindars were, within their respective icmin 
danes entrusted with the nghts and charged witb v 
the duties which properly belonged to the Sovereign 
They were bound to maintain peace and order and 
administer justice and for these purposes they had 
to retain police forces and to employ judges or 
quails The police was under the control of Than 
nadars appointed by the icmmdars and lands wore 
generally appropriated for the maintenance of these 
officers 

In addition to the police forces thus kept, there were 
in every village lyatchmej^for the protection of the per 
son and property of the villagers These were known 
as chxrxhdarx, paths goraetx Sec 1 These village 
watchmen also were remunerated by appropriation of 
land, and it would seem that this practice had continued 
from time immemorial In Bengal proper these laads, 
arc known as chosokidari chahcran lands, and have re 
cently been the subject of legislation * 

There was a third and a superior class of police 
officers, who protected the districts lying near the MU* 
which were exposed to the ravages of the liivles* tribe* 
who inhabited them and who asserted a wild indepen 
dence from the jungles with which they abounded To 
prevent the incursions of these turbulent savages it 
was necessary to guard and watch the ghat* or the ^ 
passes through which the marauders used to make their 
hostile descent on th<? praccful inhabitants of the plains. 
The persons who were emplojed to protect tho ghjtt 
were known as Gfuxtvalx and the lands held b) ^ cm 
were known as Ghat-ash lands The i»hat**U t«*nurr» 


Mkor TUUrf VusK PaU, Gooa. 
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play an important part in the history of litigation in 
Bengal In some of the districts, specially in the Chota 
Nagpur Division, these ghatwals are known as Tekaits 1 
The chakeran or service lands, JieldJfor purposes other 
|than military or police, are small in extent and_jiot 
of mu ch im po rtance These are lands held in the 
so-called village communities, by watchmen and others, 
or else lands held under private individuals and fami- 
lies for the performance of services, generally relat- 
ing tozrehgious worship Commutation of service into 
rent has, of late, been very common in the latter class 
of lands, and, perhaps, in the course of a few years, we 
shall cease to hear of lands held for the performance 
of services to individuals or families or even deities 
In Bengal proper, lands held by officers, except the 
watchmen in the villages, can now hardly be said to 
be chakeran lands, for village communities as cor- 
porations have admittedly ceased to exist And with 
their decay and dismemberment, and the want of re- 
jcogmtion of their legal existence by the State, the 
power of enforcing services, from the holders of service 
lands, passed away, and is no longer enforceable 
The descendants of the original holders now possess 
ijhese lands without payment of rent or performance 
of service, and, in most instances, the zemindar 
or the person who represents him in the collection 
of rents, is capable of enforcing only occasional 
service The clwwkidar alone, having to perform a 
^duty, which is necessary for the preservation of life 
and property, and which is enforced by the Government 
itself, has survive d the ravage s of tim e. 

The few years that followed the Battle of Plassey, 
the years of the double government and the uninformed 
government of the civil officers of the East India Com- 


1 Raja Lclanund Sing Bahadoor v The Government of Bengal, 6 
M. I A, ioi 
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pany, have been counted as the most miserable period in 
the history of the British mle in India, In this tranm 
tion stage the state of these Provinces was most 
deplorable. Famine with its attendant evils murder 
and rapine, cast a gloom over the whole country 
The Mahomedan nawab was weak, and his police 
administration was weaker tbaa ever The position 
of the zemindars was uncertain They had no in 
ducement to improve the condition of the people, and 
were busy with schemes for self preservation The 
freebooters and dacoits became the scourge of the 
country, whom even the strong hand of Warren Hastings 
could not sufficiently repress When Marquis Corn 
■ waltis determined to assess land revenue for a period of 
ten years In the first instance with a view to the same 
being made ultimately permanent, and to convert the 
zemindars into land owners It was proposed to make the 
landholders responsible for the peace of these districts, 
a* they had been under the Mahomedan government 
Regulation LX\ll of 1791 declared the zemindars res 
ponsible for the peace of the country and the thanna 
Jars and the chmjkidars were allowed to remain un ler 
their control But within the course of \ year the Go* 
vernment found that the thannadars and other police 
officers appointed by the zemindars were aery ineffi 
cient, and incompetent to repress thug* aod dacoits 
and it had to appoint tts own officer* to assist 
in keeping peace and order This was extremely in 
• convenient and m v i7Q2 Reiiutallons \L 1 \ aq d L were 
promulgated, b> which the police establishment* mam 
tamed by landholders were suppressed and the Govern 
ment took upon itself exclusively the duty oi preserving 
peace and preventing crime by means of a police fotce 
ol its own As a necessary consequence, the Government 
declared its intention of resuming all police lands ami 
iiscontmuiog anj allowances to zemindar* hr the e* 
peases of the police establishment. Regulation \U\ 
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of 1792 made provision for the appointment by Govern- 
ment of police forces, in different stations throughout 
the Provinces, each under the charge of a Daroga or 
Superintendent, the Magistrate of the district having 
the direct control over them. The village chowkidars 
or watchmen were declared to be subject to the control 
of the darogas, and they had to apprehend and send 
offenders, as well as to bring informations to the 
darogas and not to the zemindars 

Regulation L of 1792 made provisions for the levying Regulation L 
of a police tax, and for obtaining information as to 1 ' of 1792 
the nature of allowances made to the zemindars and of 


the lands held by them for maintaining thannadars and 
other police officers, and the Magistrates of districts were 
required to report on these matters The Regulation 
and the circulars issued under it referred only to thanna- 
dars and superior police officers, and not to chowkidars 
or village watchmen 1 

The enquiries directed to be made by Regulation L 
of 1792 were not completed, when the Decennial Settle- 
ment was declared to be permanent In the amended 
Code of the Regulations of 1793, provision had, therefore, 
to be made for the resumption and assessment of thanna- 


dan lands Regulation I of 1793, Section 8, clause 4 
gnacted that the juinma declared permanent was exclu - 
sive of, and unconnected with, the lands.or.alLowances fo r 
j ceeping up thannas or police estabhshments^and that th e 
Qrovernor-General in Council had the power to resume the 
^ diole or any part of such allowances or lands according 
gs he thought prope r The clause further declared that 
the allowances or the produce of the lands, which might 
be resumed, would be applied exclusively to the defrayal 
of the expense of the police The amount that was to be 
thus collected was not to be added to the permanent 
■jumma, but was to be assessed and collected separately 


Regulation I 
of 1793, Sec 
8, cl 4 


Raja v Government, 6 M I A ioi 
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The amounts thus separately collected were known in 
Bengal as poltce jumma or sirnpl) police thoagh they arc 
collected in the same way as land revenue 

Regulation XXII of 1793 re enacted, with alterations 
^and amendments the Police Regulations of 1792 where 
by the Government had discharged the landholders from 
the superintendence of the police establishment Regula 
tion XXIII of 1793 re enacted the provisions of Rcgula 
tion L of 1792 Provision was made in this Regula 
lion for the assessment and collection of a police tax 
by the Collectors of land revenue, and section 36 of th«- 
Regulation provided — The Collectors arc to report all 
allowance* that may have been made to the proprietors 
of land for keeping up police establishments cither b) 
deductions from their jumma, or by permitting them to 
appropriate the produce of lands for that purpose or in 
an> other mode which may not have been ahead) rc 
suraed with their opinion how far the whole or any por 
tion of such allowances can with equity be resumed m 
consequence of the proprietors of land being exonerated 
from the charge of keeping the peace as declared in Reg 
ulation XXI l of 1793 This Regulation was repealed 
by Regulation VI of 1797 as any further provisions with 
respect to thannadan lands were considered to be un 
necessary The thannadan lands were by this time con 
' verted into revenue pacing estates or were amalgamated 
with estates within which they h) the additional revenue 
called Police tax having been imposed as additional 
burden upon them Though some of these land* were 
formed into estates, subsequent experience has shewn 
that they have been *0 intermixed with the lands of parent 
estates that they are almost Incapable of identification 
Tho next class of police land* were tho»c ap 
Vproprutcd for the maintenance and support of villa*'' 
Ichowkidars Previous to the pa**m b of Ue a ofa 
lions \L!\ and L of 1793 the icmlndar* havm* 
the duty of maintaining peace and order had to appoint 
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not only the thannadars , but also a large number of 
other officers under the names of chowkidars^ pikes , 
pasbans and goraets, for the maintenance of order 
in particular villages, for the protection of them- 
selves and their properties, and also for collecting 
rents and enforcing services personal to themselves 
|The village functionaries, including the chowkidar , be- 
i came, to a certain extent, the servants of the zemin- 
dars, and, though the services of the other village 
functionaries ceased in course of time, those of the 
chowkidars could not be dispensed with The two 
‘ classes of chowkidars , those appointed by the ze 
mindar himself and to whom he granted chakeran lands'' 

1 * ' 1 ' - -T - -r II I I - CT— - . . 1- - ' ■ 1. ' 

; for service, and those who held lands for_g £neration-s_as 
{ village watchmen, becam e almost undistmguishable in 
[characte r They agreed in this, that they had lands 
known as chakeran lands, that they acted under the orders 
of the same class of masters, and that they were per- 
forming the same sort of duties, but they differed 
materially in origin Regulation I of 1793 (section 
8, cl 4), and the previous Regulations passed before 
that year did not distinctly refer to chowkidars or 
village watchmen Section 41 of Regulation VIII of 
1793 enacted — “ The chakeran lands, or lands held by 
public officers and private servants in lieu of wages, are 
also not meant to be included in the exception contained 
in section 36 The whole of these lands, in each prov- 
ince, are to be annexed to the malguzari lands, 
and declared responsible for the public revenue assess- 
ed on the zemindanes, independent taluqs, or other 
estates in which they are included, in common with 
all other malguzari lands therein ” Section 36 of the 
Regulation excepted only lakhiraj lands, though thanna- 
dan lands were also excluded from settlement. 

While the .Gov ernment made over absolutely , to the Regulation 
landholders, its sup posed proprietary right, m all lands 
lying with in the.ambit.^ojj an estate, exce pting only 
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thannadan and lakhtraj landji, an d mcl uded chakeran 
lands in the assessment oMand x?£. e JL ue « the question 
necessarily arose, and arose very shortly after the 
Settlement, as to whether the lands held b) village 
Chowkldars were so included within the estate, as 
to make them the servants of the zemindar, re 
movable at his pleasure, or whether these chow kid ars 
should be under the direct control of the Government and 
the superior police officers The distinction between 

I chakeran lands held by public officers and those held by 
private servants in lieu of wages was easily lost sight 
of The Government having taken the responsibiht) 
of the police administration of the country was, to a 
certain extent entitled to have superintendence o\er 
village chowkldars and rules were passed from time 
to time for enforcing strict control over them Regula 
tion XX of 1817 which repealed all the previous Police 
Regulations enacted — ' Daxogas of police should pre- 
serve and keep at the police stations (thannas) a 
complete register of village watchmen, employed within 
the limits of the authority of the said darogas * 
and these watchmen were declared subject to their 
orders The Regulation further enacted — Upon the 
death or removal of any of the watchmen, the land 
holders and other persons to whom the right of nomi 
nation to such vacancies shall belong shall »cod the 
names of the persons whom the) may appoint to the 
daroga of the jurisdiction that the> may be registered 
by him as above directed 1 

Xhun * n the K'* ,en Mookhcrjce a it 

uZurrjtt r mindar of Utterpara In the District of Hu^hly railed 

with reference toapieceof land /u/i//Govindapur 

in tho District of Burdwan an important qur tiou a% to 
the relative rights of the Slate and the Zemindar with 
respect to chowkidan lands, it was contended enhti 


R*4 XX cl ill? Svc 21 



CJ10W MDARI CHVKLIUN LANDS 


253 


behalf, as he had recently purchased the taluq at a sale 
under Regulation VIII of iSrg, that the land held by the 
chowkidar was for performance of services personal to 
the zemindar, and that the chowkidar was removable at 
his pleasure The Collector of the District, on behalf 
of the Government, contended, on the other hand, that 
the land was cha/:eian } reserved for the performance of 
police or chowkidari duties and that the zemindar had no 
power to interfere with the possession of the land, as long 
as the policemen carried out their various duties The 
Collector further contended that chowkidars were not 
bound to attend to duties personal to the zemindar. Lord 
Kingsdown, in delivering the judgment of the Judicial 
Committee, said, <l We can find nothing in these Regula- 
tions (referring to Regulation XX of 1817 and the previ- 
ous Regulations) which takes from the zemindar the 
right of nomination of these officers, or which deprives 
him of the pow'er of himself removing them and ap 
pointing other fit persons in their stead, and nothing 
which deprives him of the right of requiring from the 
chowkidar such services, as he was bound by law or 
usage to render to the zemindar It might well hap- 
pen that, either by long usage or by the original con- 
tract, when the lands were granted, the village watch- 
man might become liable, in addition to his police duties, 
to the performance of other services personal to the 
zemindar, as the collection of his revenue and the 
like Indeed, the rules laid down for the Decennial 
Settlement appear to us to recognise the interests both 
of the zemindars and the public in lands of this des- 
cription. They were not to be included in the malgu- 
zari lands for the purpose of increasing the jumma, 
because the zemindars had not the full benefit of them , 
but they were to be included in the malguzari lands for 
the purpose of securing the assessment, because in the 
event of a sale upon default of payment of the assess- 
ment, it would be important that they should be trans- 
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ferrcd to the purchasers under the Government, with 
whom the appointment of the person whose doty 
would in part be to attend to public interests would 
vest 1 The lands in suit were not held a* thantta 
dan lands, in the strict sense of the term but as chovki 
dart lands appropriated to the maintenance of an officer 
whose duty it was to act as village watchman It was 
further held that the chowkidars in the district of 
Burdwan had always been accustomed to perform science/ 
personal to the zemindars as well as to the Police 
Their Lordships of the Judicial Committee accordmgl) 
held, that the lands in question were at the time of 
the Decennial Settlement appropriated and still arc 
liable to the maintenance of such an officer and that the 
taluqdar has no right to take possession of them for 
his own purposes and hold them discharged of the 
obligation to which they were subject The decree 
passed by Her Majesty declared that the land* to 
question were to be considered as appropriated to the 
maintenance of a chowkidar or village watchman and 
that the right of appointing such an officer belonged to 
the taluqdar and that such officer was liable to the 
performance of such services to the taluqdar as by 
usage in the xemindari of Burdwan chowkidar* have 
been accustomed to render to the zemindar 

The case of Joy Kish ex Moolerjce ver>us the Co! 
lector of East Bur lawn' established the following pro- 
positions and set at rest the di putc* arising out of a 
confusion between the ancient chowkidarl ebakeran land* 
and lands granted by the zemindars for the perfor 
mancc of private duties In each case it is now a qur*- 
tion of fact to be decided from the evidence of uuge 
as to whether the chowkidar is bound to render to if c 
zemindar services other than what arc *triclly thovlr 
Jan If the person in occupition of chowki lari land ia 
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a village has been accustomed to perform private 
duties, in addition to his chowkidari duties, he must 
continue to do so, as if, in the words of section 
41 of Regulation VIII of 1793, ^ the chakeran lands" 
are lands held by a private servant performing both 
public and private duties The Government, how- 
ever, was always unwilling to allow the zemindars 
the right of enforcing private services from the 
chowkidars, and in many districts, it has been held 
that such private > duties to the zemindars are not per- 
formable by village watchmen But whether the service 
was strictly police or not, the power of appointment, in 
cases of vacancy from death, and of removal for negli- 
gence and misconduct or for inability to perform 
chowkidari duties of a chowkidar, was always with the 
landholder The zemindar had no right to take possession 
of the chowkidari lands and hold them discharged from 
the obligation of maintain ing chowkidars As regards 
strictly police duties, the chowkidar was under the 
superintendence of the higher police officers and the 
Magistrates of the districts, and m cases of misconduct , 
such police officers might require the landholder to 
nominate other chowkidars 

Chowkidari lands were heritable, only in this 
sense, that if the son or other heir of the chowkidar 
was competent to perform the duties his predecessor 
had been used to do, he was always elected, but it 
is difficult to say whether the zemindar was bound 
jto elect him It would seem, however, from analogy 
to the case of ghatvvals, that the succession was 
{hereditary, if the heir was competent to perform the 
duties attached to the lands The lands, however, 
.were inalienable and impartible, and the acts of one 
'chowkidar with reference to them would not bind 
his successor They nere not saleable in execution 
of decrees Non-performance of service, or refusal to 
jserve, worked forfeiture 
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Advi of The decision of the Privy Council m Joy Kjskcn 

>midb£ ti ° Mooktrje* v The Collector of East Burden was fol 
A&.U lowed, within six years by the passing of Bengal Act VI 

of 1870 and the amending Act I of 1871 The police 
administration in most districts in Bengal required 
strict control and vigilant supervision over Milage 
watchmen, and the interference of landholders was a fre 
quent source of trouble and consequent maladoiiaii 
tratron The Village Chowladan Act of 1870, 1 after 
making provisions for the appointment of punchajets, 
enacted— ' All chowkidari chakeran lands assigned 
for the benefit of any village in which a punebayet 
shall be appointed shall be transferred to the aeromdar 
of the estate or tenure in which such lands may be 
situated ' 9 The assessment was to be fixed at one half 
of the annual value of the land and the ColluCtor of the 
district was, after the approval of the assessment, to 
transfer such land to the xemmdar, subject to the 
assessment as a permanent charge ' The assessed 
amount is realisable under the provisions of the bafe 
laws* and is subject to tbe same rules as respect 
the avoidance of encumbrances The amount thus 
assessed becomes a part of the police fund of the 
locality the land itself ceasing to be chojkiJari land 
The appointment and dismissal of chowkidar* rest 
under the Act with the punchayet, subject to the 
sanction of the Magi tratc of the district 9 Section 
57 of the Act declared — That tho right to the per 
formancc of any services to any person b> the oc 
cupier of chowkidari lands transferred to an) retain 
dar shall wholl) ccano and determine The Ui 
has been further amended by Acts V of 1871 
and 189a 

Aa VI (lie ) ol iS'o it j u<c a » 

/M 

MIX tJ»sj>54c 55, .*4 AaVlt(Ur>oi«^ 

* An vj( ac ) <J ii-o, s*c. 35. 



GHATWALI TENURES 


257 


Questions as to whether any and what lands are 
choi^kidari chakcmn lands occasionally cause diffi- 
culties and disputes The Village Chowkidari Act of 
1S70 made provisions for the appointment of a Commis- 
sion in any district or part of a district for the deter- 
mination of such lands, and every order of the Commis- 
sioners, made under the provisions of section 61 of the 
Act, was declared to be final and conclusive, respecting 
all matters which the Act authorized the Commission to 
determine 1 * 3 The words, “ final and conclusive,” in sec- 
tion 61 of the Act, are used in their ordinary and literal 
sense, and where a Commission has been appointed 
under section 58 of the Act for the purpose therein men- 
tioned, and the Commissioners have ascertained and 
determined that ceitain lands are chowkidari chakeran 
lands, their decision, m the absence of fraud or non-com- 
pliance by the Commissioners with the provisions of 
the Act, is conclusive evidence in any subsequent civil 
suit, that the lands are what they have found to be 1 
The Village Chowkidari Act of 1870 has not been 
extended to all villages in the Bengal Provinces, and 
section 21 of Regulation XX of 1817 is still in force in 
the villages to which the Act has not been extended 8 
The services, which the ghatwals were required to 
perform, have, under the strong hand of British adminis- 
tration, ceased to be of much importance In many dis- 
tricts, they may be dispensed with , in others, the emolu- 
ments of the ghatwals are, at the present day, dispropor- 
tionately high. The Government on the one hand, and 
the zemindar on the other, churned to take advan 
tage of the want of necessity of further retaining their 
services, while the ghatwals themselves claimed to have 
hereditary title to hold the ghatwah lands, whether their 
services were required or not. This triangular contest 
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1 Aft VI B C of 1870, Secs 58, 60 and 61 

3 Nobokrista v The Secretary, I L R 11 Cal 632 

3 Aft I (B C ) of 1871, Sec 1 
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was, a few years ago, a source of constant litigation 
The Banaih Raj, as owning the large estate known as 
Kbarakpore in Bbagulpore was tempted or compelled to 
enter the law courts as a litigant rather too constant!) , 
and you will find in the Law Reports a good many con 
Dieting judgments of the highest court sometimes of 
different judges, and sometime* pf the same judges in 
review But the law as to the rights of the parties has, 
at last, been settled partly by the Privy Council, and in 
some instances, by the good sense of the contending 
parties, by amicable settlement The study of this branch 
of the law is still however, one of great importance 

Ibc ghaivsah tenure*, with which the legal profes 
sion in this country is most familiar, are those of Bir 
bhooro Bissenpore and Bbagulpore But almost all the 
hilly district* m the west of Bengal have poltcc’servtec 
tenure* which go by that name In the district ol 
Burdwan, there were ghatwals, whose nominal duty was 
to protect the bill passes and travellers borne of these 
though they go by the name of ghatwals, hold their land* 
rent free somo pay a quit rent to Government known 
as panchaki while others pay a similar quit rent to the 
zemindars These Utter tenures are sometimes called 
panchaki tenures 

In Chotanagpoie, the gbatwaU tenure* are much 
of the same nature a* ghalwali jaigirs in the du 
tncts of Birbhoora and Bbagulpore where the Govern 
meat is interested in the performance of police duties 
by the ghatwals 

fn Haaanbag there were thirty-eight gbatwah 
tenures* and each ol these tenures was held by a brad 
ghat w a! called Ttkaet They were serai independent 
but paid a small annual sum as rent. Of t! r c thirty 
eight twenty six have *ince 1780 become wukurun 

II 1 1 v uulul Acuodi wl r 
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tenure-holders Ten others also subsequently obtained 
mukurrari leases These tikaets have now no services 
to perform, but are merely holders of permanent tenures 
The remaining two tenures were confiscated 

In the district of Lohardagga, the ghatwals->hold under 
the zemindar of Chotanagpur, and the Government has 
nothing whatever to do with them Many of these ghat- 
wals are holders of hereditary ghatwali lands It 
appears that the zemindar has the right of resuming 
these lands, if the ghatvvals do not perform the services 
required of them 

A holder of a ghatwali service tenure, in Manbhoom, 
subject to the payment of quit-rent to the zemindar, died, 
leaving his rent for the last three years unpaid The 
zemindar was held not entitled to sue his son and suc- 
cessor in the tenure for such arrears, as it was a service- 
tenure, which could not be made liable for the debts of 
the person, who had ceased to hold the same 1 The dis- 
arms sal of a ghatwal carries with it the forfeiture of firs 
tenure ’ 2 The dismissal itself is an executive act of the 
Government, and the civil courts cannot direct that he 
should be reinstated. 

In the district of Monghyr, the ghatwahs were origin- 
ally revenue-free service-tenures granted to petty hill 
chieftains, and the holders thereof were required to 
prevent the inroads of hillmen of Ramghurh and 
Western Santaha These tenures are now found chiefly 
in Perganah Chakai The tenure-holders now pay re- 
venue after resumption, though they still go by the‘name 
of ghatwals and tikaets In Tekaet Doorgapershad Sing 
v Tekaetnee Doorga Kooeree ,* which was a case of 
orie of these tikaets of Perganah Chakai, the dispute 
was as to kulachar , and the main question was 

1 Rajah v Bukro, io W R 255, (Raja v Madhab, 1 B L R , A C , 
195 ) 

* The Secretary v Poran, I L R 5 Cal 740 

3 20 W R J54 
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whether females could succeed the tenure having 
originally been ghatwali Pontifcx J in delivering 
the judgment of the High Court at Calcutta said — “ It 
would be difficult to hold that a ghatwali estate must 
neceasanty be held by a male to the exclusion of 
females ” But the property in dispute in that case 
had long ceased to be a true ghatwali tenure. It was 
an ordinary revenue paying estate and the descent was 
regulated by the ordinary law of inheritance, and the 
plaintiffs suit against the female heir of the last male 
owner was accordingly dismissed 1 

The ghatuali tenures of Bankura were originally 
jaigirs granted by the Raj of Bisscnpore which was 
at one time an independent Hindu principality It 
is said that the Raj came into existence more than 
eleven hundred years ago The conditions on which 
the ghatwali lands were held under the R ij wero 
that the mountain passes should be protected and 
the roads kept open for travellers Some of these 
gbatwals paid no rent, and others paid a small 
quit rent called panchaki Originally there were fort) 
three rent paying service tenures the rent being pay 
able to the Raja of Bisscnpore In 180a, these ghatwali 
tenures were separated from the xemlndari and the 
ghatwals were placed immediately under the English 
officer in charge of the district The ghatwaU were 
placed under direct Government supervi ion and the 
mehals were entered in the District register of cs 
Utci. These ghatwali tenures arc neither transfer 
bblc nor heritable* as similar tenures in Bhagul 
pore and Birbboom are But the male heirs of the 
ghatwali arc appointed to succeed to their posts unless 
there are very strong objections to the contrary 'The 

13 \\ R. 10. S** *J*o »W R. 134. D*m£ 4 r Dwot*** I L K- 
4 C»L ijp. »/-, L. R- J t, .V M» 

* HuUi • Si si Rk*1 Au«iU U UttfiL 
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heir Usually gets a new sannad of office , 1 and if he is 
a minor, a servant or his guardian officiates for 
him, until he comes of age Although the ghatvvah 

lands are not alienable by right, the ghatwals contrive 
to encumber them by deeds of all descriptions, short 
of out-and-out sales They mortgage them and grant 
mukurrari and mourusi leases, but inasmuch as a 
ghatwali tenure endures, only so long as the ghatwal 
personally discharges his functions, such encumbrances 
are easily avoidable, and are the source of much oppres- 
sion and fraud J ' 1 In Harrington’s Analysis, published 
shortly after the promulgation of the Regulation about 
the Birbhoom ghatwals, the Bissenpur ghatwali tenures 
are described to be small, specific portions of land, in 
different villages, assigned for the maintenance of the 
ghatwals and their subordinate officers, such as pikes 
and chowkidars The distinction between these ghat- 
wall tenures and the common chowkidari chakerans 
is thus expressed — 11 first that these tenures being 
expressly granted for purposes of police, at a low 
assessment, which has been allowed for, in adjusting 
the revenue payable by landholders to Government 
at the formation of the Permanent Settlement, 
the land is not liable to resumption, nor the assessment 
liable to be raised beyond the established rate, at 
the discretion of the landholders and secondly that 
although the grant is not expressly hereditary, and 
the ghatwal is removable from his office, and the 
lands attached to it liable to be taken away for mis- 
conduct, it is the general usage on the death of a 
«ghat\val, who has faithfully executed the trust com- 
mitted to him, to appoint his son, if competent, or 
some other fit person in his family to succeed to. the 
office .” 2 

1 Hunter’s Statistical Account of Bengal, Bankura 

3 Harrington’s Analysis, 111-5x1 Erskine v Dwarka, 8 W R, 232 , 
Farquharson v Government, 8 B L R , P 0 , 504, sc , r4 M I A 259 
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The ghatvoah tenure* of Surhut and Deoghur, called 
in Bengal Regulation XXIX of 1814 ghalsalis tn the 
scmindarx of Birbhoorn have their mam incident* 
defined by that Regulation Perganah Surhut lies 
in the north western part of the Birbhoorn District and 
Deoghur is now a part of the Sonthal Perganahs These 
ghatvalis consist of entire villages and some of them 
contain extensive tracts of land The preamble to Reg 
ulationXXlX of 1814 passed for the settlement of these 
ghat wall mehals states — ‘ E\ery ground exists to believe 
that according to the former usage* and constitution of 
the country, this class of persons are entitled to bold tbeir 
lands, generation after generation in perpetuity, subject 
nevertheless to the payment of a fixed rent to the zemin 
dar of Birbhoorn and to the performance of certain duties 
for the maintenance of the public peace and support of 
the police " The rent payable b> the ghatvalx to the 
zemindar of Birbhoorn is made payable directly to a 
Government officer and the amount is credited to the 
revenue account of the aeottudan 1 The mehals are 
saleable for arrears of rent* But the most important 
provision in the Regulation is that contained in section 
3 — The ghatwals and their descendants in perpetuity 
shall be maintained in possession of the lands so 
long a* they shall respectively pay the revenue assessed 
upon them and th*) shall not be Uahlc to any cahancc 
mt.nl of rent o long a*, they shall punctually discharge 
the same and fulfil the other obligations of their tenures 
Though nominally Included in the Birbhoorn estate they 
have no connection with the zemindar the Government 
being the *o!e director fhe ghatwali land* arc not 
partible and not divisible into smalt portions amongst 
the heir* of the ghatwals as the very end for which the 
grant* were made would be defeated by the land* being 
frittered away into *mall portions The tenure usually 

’ XXIX U 1J14. 3 a 4 - ' H*/ XXIX ^ mu $ r o 3 - 
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descends to the eldest son 3 , and though the estates of 
these ghatwals are estates of inheritance according to the 
terms of the Regulation, no ghatwal has the power of 
alienation, nor are 1 the lands attachable in execution of 
<1 decree for personal debts The holder of a ghatvvali 
tenure is entitled to the whole income of the estate, and 
its rents are not liable, in the hands of the heir in 
possession, to attachment for the debts of his ancestor 
or of the deceased holder 2 A ghatwal has not ordi- 
narily the power 3 to grant a lease of the whole or any 
portion of his ghatwali tenure in perpetuity He cannot 
create any encumbrance, so as to bind his successor 4 
The power to grant leases by holders of ghatwali 
lands in the district ot Birbhoom, for terms extending 
beyond the term of their own possession, is, however, 
exercisable under certain restrictions contained in Act 
V of 1859 The development of the mineral resources 
of the country, discovered only a few years before, 
the clearance of jungles, and the erection of dwelling 
houses and manufactories, required that leases for long 
periods should be granted, and that the Government 
should be able to give good title to the grantees It was, 
accordingly, enacted that the ghatwals should have the 
power of granting leases for any period, provided how- 
ever, the Commissioner of the Division approved of the 
grants and certified the approval by an endorsement on 
the leases, with his own signature 5 If the ghatwali lands 
are under the superintendence of the Court of Wards, 
the Court of Wards or the Commissioner of the Division 


1 Bally v Ganei, I L R 9 Cal 388 , Kustoora v Benoderaro, 4 
W R Misc 5 

4 Binode v Deputy, 6 W R 129 The same case in review 7 W R 
178 Raja v Madhab, i B L R 195 , Grant v, Bangsi, 6 B L R. 652 

3 Runglnl v Deputy, Marsh 117, Santak v Vakut, S D A 1853, 
p 9000, Deputy v Runglal, W R Sp Vol 135 

1 Grant v Bangsi, 6B L R 632 

1 A< 5 t V of 1859, Sec 1 
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has the power to grant such leases This Act has finally 
settled all questions about the nght of alienation and 
creation of encumbrances and under tenures by the 
Bvrbhoom gh&twals The grants made to persons who 
have of late erected buildings in and near Deoghur are 
valid, being under the provisions of Act V of 1859, and 
approved by the Commissioner of the Division Leases, 
not for the special purposes mentioned in the Act, are 
now no more valid than they were before the passing of 
the Act 

The ghat wall tenures in Mehal Kharahpore in 
Bhagulpore, ba\e a history of their own The tenures in 
Birbhoom and Bankura came under the direct supeemten 
dcnce of the Government in the early part of the Bntuh 
rule and the Government compelled the tenure-holder^ to 
perform the police duties which the) had been performing 
from ancient times But the Govcruient did not find it 
necessary to exact these semccs from the kharakporc 
ghatwals for a good many years Their duties had fallen 
into abejance and the Government accordingly, 
determined in the )car 1836 to subject the ghat wait 
lands to resumption proceedings under Ri gulations II 
of 1819 and III of i8aS This was the beginning of 
a senes of cases In Raja I i/anunJ St*£„BakaJur 
v The Government of Bengal 1 their Lordship* of 
the Judicial Committee after reviewing the whole law 
with reference to thannadan land* and other police 
service lands say — They (the ghatwali tenures) were 
held by a tenure created longbefore the Ka>t India Com 
pany acquired any dominion over the countrj and though 
the nature and extent of the n^ht of the ghatwal* in the 
ghatwali village* may be doubtful and probabl) diffcic 1 
in different di tnct» there clearly wa* some ancient law 
or usage by which these lan 1 were appropriated to reward 
the service* of the ghatwals service* which although they 
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would include the performance of duties of police, were 
quite as much in their origin, of a military, as of a civil 
character, and would require the appointment of a very 
different class of persons from ordinary police officers 
We find accordingly that the office of ghatwal in this 
zemindari was frequently held by persons of high rank 
Lands of this description could not properly be consider- 
ed as lands of which the zemindars had been, before 
the year 1792, permitted by the government to ap- 
propriate the produce to the maintenance of Thanah 
or police establishments ” Their Lordships accordingly 
held, after reviewing the facts of the particular case, that 
the ghatwali lands of Kharakpore were a part of the 
zemindari of Kharakpore and were included within the 
Settlement' of that Zemindari. The claim of the Gov- 
eTn'ment to resume these lands was dismissed. The Gov 
ernment, however, was entitled to enforce police duties, 
though it had not done so for many years, and though 
the_ performance of these services was no longer^ neces- 
sary After the decision of the Privy Council in 1855, 
the Government entered into an arrangement with 
Raja Lilanand Sing The ghatwals were absolved from 
the performance of the services required of them, as in 
fact such services were unnecessary, and the Government 
accepted from the Raja the sum of Rs 10,000 in Ueu 
of these services The retirement of the Government 
from the field of litigation limited the contest to the 
grounds of dispute between the Raja and the ghatwals 
In the course of litigation between the zemindar 
and the ghatwali tenure-holders of Bhagulpore, it was, 
at one tune, gravely doubted whether these ghatwalis 
were ordinarily descendible in the regular line of succes 
sion. The late Sudder Court 1 was inclined to hold that 
they were not, though the Birbhoom ghatwalis were so, 
and were declared so to be by the Legislature. It was 


1 S D A for 1859, p 1812 
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alao thought that the zemindar had the right to resume 
the lands, whenever the services were not required. In 
1857 the Sudder Court stated, When the service 
ceases or is no longer required to be performed, the 
title of the ghatwals ceases also, and the zemindar has 
the right to resume possession of them’ In 1866 a 
Division Bench of the High Court at Calcutta 1 expressed 
the same opinion, saying that notwithstanding posses 
sion for a long period and payment of quit rent, a 
ghatwal not holding under a sanad conveying a here 
ditary indefeasible right would not be entitled to retain 
possession after the performance of the duties imposed 
upon him was no longer required as he had been allowed 
to enjoy the profits of the land in lieu of wages only 
The tenures it was said lapsed when the services were 
no longer required and could not be rendered But 
in a previous case another Division Bench of that 
Court had taken a different view, the learned Judges 
being of opinion that tho ghatwals of kharakpore held a 
perpetual hereditary tenure at a fixed jumina pa>ab(c in 
money and service and could not be evicted by the 
zemindar except for misconduct 1 

The question came before a hull Bench of the High 
Court at Calcutta in hoolodccp Naratn Singh v 1 lahadeo 
Singh and others 1 and the learned Chief JustlccT^STr 
Barnes Peacock in an elaborate judgment, which was 
affirmed by the Pnvy Council 4 discussed fully the 
law as regards service tenures of the character of the 
ancient ghalwahs which had as held by the Pnv> 
Council in the cave to which! have alrea ly referred 
existed from before the Decennial Settlement These 
tenures were held to be hereditary from luu b puc>c»»ion, 

tuj* * i >* j« *,5 l\ K >a «aiu iWf 
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from their descent from ancestor to heir without objec- 
tion for several generations, and from the recognition 
on the part of the legislature of the hereditary nature 
of similar tenures in Birbhoom, notwithstanding that 
the sauads did not contain words of inheritance The 
Full Bench case and the judgment of tlie Judicial Com- 
mittee^ above referred to, further decided that the zemin- 
dar was incompetent to resume the lands at his 
option and put an end to the ghatwalis Neither had 
the zemindar the power to put an end to the tenures 
on the ground that the services were no longer required. 
The learned Chief Justice is reported to have said — 

“ Some cases were cited to show that, even assuming 
these lands to be subject to a ghatwali tenure, the 
zemindar has a right, whenever he pleases, to dispense 
with the ghatwali services and to take back the lands. 
Now, I must say, that this is the first time I have ever 
heard such a contention as that a landlord can dispense 
with the services upon which lands are held, whenever 
he pleases, and take back the estates It is not because 
the services are released or dispensed with, or be- 
come unnecessary, that the estate can be resumed. 

If a granto r release the services or a portion of the 
services, upon which lands are holden, the tenant may 
hold the land free from the services , but the landlord 
cannot put an end to the tenure and resume the lands. 
Many services, upon which very valuable estates are 
he ld, a re~priittle~value .now. The estates may be very 
valuable and the services almost valueless. But some 
large landed proprietors would be somewhat astonished if , 
they were told that the services have been dispensed 
with, and their estates are liable to be resumed. It 
might as well b$ contended that, if lands were granted 
aF~a~smair~quit1rent, the landlord might relinquish or*’ 
dispense with the paym ent of th e rent and take back 
the lands ” His lordship added, — " Clearly the zemin- 


1 6 W R. 199, sc., 14 M I A 247. 
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■{far had no right to dispense with those Berviccs which 
had been reserved by the former Government for the 
benefit of the public Suppose the former Government 
had granted land for services of a religious nature to be 
performed The British government would not require 
those services, but that would he no reason for deter 
raining the tenure of the person who held the land upon 
these services as long as he is willing to perform them 
The tenure is not to be determined merely at the will 
or capnce of the landlord, when the land has become 
valuable probably by the exertions and the expenditure 
of capital by the tenant " 

These principles of universal application enun 
elated by the Full Bench of the Calcutta High Court 
were affirmed by the Privy Council In the case of 
Forbes v Meer Mahomed Taki decided in 1870 1 
That was a case from the District of Purnea for 
the resumption not of ghatvrah lands but of yands 
granted by a rent free sanad in 1775 to keep eft wild 
elephantj and to maintain a body of meo. for the pur 
pose of protecting the ratals and cultivating the 1-nds. 
The necessity of supporting *v body of men for keep 
mg off wild elephants having long ceajed to exist tbc 
zemindar instituted a suit to resume the lands The 
Judicial Committee expressed their concurrence m the 
principles laid down by Sir Barnes Peacock in Baboo 
hooladip iVdratn Sim? v Mohadeo Sing The judg 
ment in the latter case came up before the Privy Council 
m the following )ear (1871) and was affirmed with a 
remark by their Lordships that it was entirely con 
istent vrilh the well recognised principles of justice and 
equit) The cases of the Kharakpore ghatwal* in whurb 
Raja Lalanand Sing was the plaintiff and which were 
suits for resumption of ghatwali lands on the ground 
that the services were no longer required and that 

ij M LA. 
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the Government had not only dispensed with them, 
but had itself undertaken to perform them, receiv- 
ing from the Raja an additional sum of Rs 10,000, 
were heard by the Judicial Committee of the Privy 
Council in the year 1S73 Their Lordships said, that 
the sanads, under which the ghatwals held, did not 
merely give certain lands in lieu of wages to hired 
^servants, but were grants of land upon the condition of 
certain services The zemindar had not the po_wer to 

dism iss them, merely because he did not require 

their services, but he had the power_ _to_ djsmiss_ them 
fo r in competence or for not performing the s erv ices^ 
required of theni 1 It is now settled law that neither 
the Government nor the zemindar has the right to dis- 
turb these ghatwals in their respective possessions 

Some expressions in the judgment of the Privy 
Council in Rajah Lilanand Sing Bahadur and others 
v Thakar Monoranjan Sing and others 2 led to another 
litigation for the enhancement of rent of certain ghat- 
wali tenures The Privy Council, in the case just 
mentioned, had expressed a doubt as to whether the 
zemindar was entitled to enhance the rent, supposing 
the tenures had been created subsequent to the Perma- 
nent Settlement All the other Kharakpore-^ghatwah 
cases had been compromised In this case, the High 
Court at Calcutta held, that the grants had been made, 
prior to the Decennial Settlement, at fixed rent, and 
that as long as the ghatwals were able and willing to 
perform the services for which the grants had been 
made, the zemindar had no right to enforce payment 
of enhanced rent, on the ground that the services were 
no longer required Neither by the general law, nor 
by any custom of the district, nor by any terms of the 


1 Kooldeep Naram Singh v The Government and others, _I4 
MIA. 247, sc , XI B L R. 71 
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sentatives, who were called Kanungo Mtnhaidars The 
service tenures held by them have thus ceased to exist 

The village priests or astrologers and other Brah 
puns who have or had to perform religious duties for 
village corporations hold lakhiraj lands, and they are 
now entitled to hold them irrespective of the services 
for which the lands are supposed to have been origin 
ally granted These services are no longer enforceable 
jjy process of law Such is also the case with barbers 
and other village functionaries. 

The grant of land burdened with any servic e. 
Is distinguishable from the grant of an o ffice t ho 
performance of the duties annexed to which are re 
munerated by the use of land 1 In the former case the* 
prant is made to the grantee upon the condition of 
jbts performing certain services os a burden In tho 
latter case there is no grant of land proper!) so ealfed, 
but the produce of the land is used as wages A grant of 
the former kind may be so expressed as to make the 
continued performance of the service a condition to 
the continuance of the tenure so that the service ccos 
mg, the tenure may determine \gain the grants of 
land parti) as reward for past services and partly for the 
performance of future service pro s^rvihts tmp<nus 
tt impendouiis are not uncommon The instances 
we have given of ghat wall tenures fall under cither the 
first or the third class and whether the services arc 
performablc for tfic benefit of pnvate individuals, or 
for the public or for both the services cannot be 
dispensrd with at the option of the grantor or In* 
heir* In most cases of grants for private services made 

Koolodtrp VI t 4WR \ /) J«V ■ ) ; F-*-* * M «/ 
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s ago, written instruments are not available, 

many yea 0 f | lin d and performance of services from 
and occupy 1 , , 

i to generation .ire often the only material 
generation f J , 

from whicl 1 we aaw ‘ to inlt - r an original grant for parti- 

. pses The presumption, in such cases, is 11/ 

cular purpf, r r > ’ 

die continuity of possession in future, and 

would naturally be supposed to come under 

the third head and should not be taken to 

. t n lieu of wages for luring servants It is to 

be grants ll r , . , 0 . , , 

the interesf ° t ie receiver °* tae services t° bring the 
. mt within the second head The receiver of 
origina gr^ m m suc j 1 a case determine the tenure at 
the service . , , . 

^jy notice — the notice being reasonable . 1 The 

land for service, though the service may be 
in the broad sense of the word, creates no 
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f :upancy or any other statutory right recog- 
j h'°tl' e * aw " The Ben S al tenancy Act expressly 
dedares ‘I in Bl,s Act a ^ ect an y incident 

of hatwali or ot ^ ier service tenure » or ,n particular, 

^ , a right to transfer or bequeath a service- 

s 1a con e ^ before the passing of this Act was 
tenure, w\ being transferred or bequeathed .” 3 

" ices are no longer required or have neces- 
t e servj e ^^ t ^ e j an( j lS re sumable at the option of 

th ^anto 14 ’ and the grantee has not the law in his 
® the resumption The grantee may also, 

S, ^ e ° rei \otice, surrender the land declining to serve 
a er ue q g rantor canno t insist upon the perform- 

non-performance of services only 
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Lands granted in lien of wages are incapable of 
^etng assigned or alienated, the grant being for per 
sonal services, and assignment being inconsistent with 
its nature Vicarious performance may, however be 
piloted 1 The beneficial interest of the grantees raa), 
by custom or usage be alienated or sold in execution of 
decrees • But the grantor having always the power to 
put an end to the services the purchaser or alienee as 
Jeft to his mercy When a small rent is reserved, a 
jservice- tenure may however be sold in execution for 
•its own arrears 1 


' Sblb * Moor»d,9 W R. U7 
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LECTURE IX. 


RAIYATS. 

The enquiries made and the discussions evoked on 
the proposal to make the Decennial Settlement perma- 
nent are highly interesting, and they afford materials 
for defining, with sufficient accuracy, the rights and 
liabilities of all classes of the Indian people at the time, 
either as owners or occupiers of land The interest 
of the dumb millions who cultivated the land, and whose 
labour without capital was in truth the proverbial gold 
of India, was uppermost in the mind of the generous 
and truly noble Marquis, the Governor-General His 
Lordship, while recommending concession of proprietary 
right to the zemindars , thus expressed his views in 
a Minute — “The privilege which the raiyats in many 
parts of Bengal enjoy, of holding possession of the 
spots of land which they cultivate, so long as they pay 
the revenue assessed upon them, is not by any means 
incompatible with the proprietary rights of the zemin- 
dars. Whoever cultivates the land, the zemindar can 
receive no more than the established rent, which, in 
most places, is fully equal to what the cultivator can 
afford to pay To permit him to dispossess one culti- 
vator for the sole purpose of giving the land to another, 
would be vesting him with a power to commit a 
wanton act of oppression, from which he could derive no 
benefit ,,x His Lordship added — “With the fixity of the 
demand of the Government a spirit of improvement 
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would be diffused throughout the country and the 
raiyat* would find further security ’ and he hoped that 
"without any further and detailed rule* of law regulating 
the rights and obligations of the parties the relations 
between the zemtndars and the actual occupier* of land 
would be smooth and that things would adjust them 
selves as of necessity with the fixity of Government 
demand ” 

Sir John Shore with greater experience of Indian 
thought* and habits was of a different opinion and he 
expressed himself strongly against the Governor 
Generals views He observed — * The rules by which 
the rents are demanded from the raiyats are numerous 
arbitrary, and indefinite that the officers of Govern 
ment, possessing local control are imperfect!) acquaint 
ed with them whilst their superiors further removed 
from the detail have still less Information that the tight* 
of the taluqdars dependent on the zemindar* as well as 
of the raiyats are imperfectly understood and defined 
that In common cases we often want sufficient data 
and experience to enable us to decide with justice and 
policy upon claims to exemption from taxe* and that 
a decision erroneously made may be followed by one 
or other of these consequences a diminution of the 
revenues of Government or a confirmation of oppre* 
sive exactions The ncces*it> of some Interposition, 
between the zemindars and their tenants 1* absolute 
and Government interferes by establishing regulation* 
for the conduct of the zemin lar* which they arc to 
execute and by delegating authority to the Collector* 
to enforce their execution If the assessment of the 
xerolndanes were unalterably fixed an 1 the proprietor* 
were left to make their own arrangement* with the 
raiyats without an) rc*tnction» injunctions or hml 
Utlon* which in iced i* a result of the fundamental 
principle the present confusion woutd never be xJ 
jutted* Thi* Interference, though >0 much ooditrtd. 
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is. m fact an invasion of proprietary right, and an as- 
sumption of the character of landlord, which belongs 
to the zemindar, for it ib equally a contradiction in 
terms, to say that the property in the soil is vested in 
the zemindar, and that we have a right to regulate the 
terms by which he is to let his lands to the raiyats, as 
it is to connect that avowal with discretionary and 
arbitrary claims. If the land is the zemindar's, it will 
only be partially his property, whilst we prescribe the 
quantities which he is to collect, or the mode by which 
the adjustment of it is to take place between the 
parties concerned The most cursory observation 
shows the situation of things in this country to be 
singularly confused The relation of a zemindar to 
Government, and of a raiyat to a zemindar, is neither 
that of a proprietor, nor a vassal, but a compound of 
both The former performs acts of authority, uncon- 
nected with proprietary right, the latter has rights, 
without real property , and property of the one, and 
rights of the other are m a great measure held at dis- 
cretion Such was the system which we found, and 
which we have been under the necessity of adopting. 

Much time will, I fear, lapse before we can establish a 
system, perfectly consistent in all its parts, and before 
we can reduce the compound relation of a zemindar to 
Government, and of a raiyat to a zemindar to the 
simple principles of landlord and tenant "1 

The opinion of the Governor-General, as you have Regulation 
already seen, prevailed with the Court of Directors of 1 of l7 ^ 3 
the East India Company In the Proclamation announ- 
cing the Permanent Settlement and m section 8 of 
Regulation I of 1793 which reproduced the words of 
Art VII of the Proclamation, the Governor-General in 
Council declared “ It being the duty of the ruling 


1 Harrington’s Analysis, Vol III, p. 397 Appendix to the Fifth 
Report, No 6, 
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power to protect all classes of people and more parti 
cufarly those who, from their situation are helpless 
the Governor General in Council will whenever he 
may deem it proper enact such Regulations as he luaj 
think necessary for the protection and welfare of the 
dependent taluqdara raiyats and other cultivators of 
the soil 1 

Slf?^ Regulation VIII of *793 imposed restrictions on the 
levying of any new abxab or malhot tu r illegal cesses, 
from the raijaU and laid down that every exaction of 
this nature should be punished by a penalty equal to 
three times the amount imposed. 1 Thu Regulation 
also made provisions for the enforcement of pottas or 
leases obtained bona fide from landlord and directed that 
they should not be cancelled except upon general 
measurement of the Perganak for the purpose of equahs 
ing and correcting the assessment, or upon proof that 
the pottos had been obtained in collusion or that the 
rents paid within the last three years had been reduced 
below the rate of the «i rtibund of the pcrgjnah (per 
ganah rate 1 

But beyond these \ague and general rules there was 
nothing laid down to regulate the relation between the 
zemindar and the raiyat The adoption of the theory of 
the existence in the Sovereign of proprietor) ri),ht in 
land and its transfer to the acmindar* and the strict 
measures adopted by the Government for the realiza 
lion of Us own dues acted most prejudicially on the 
actual cultivators The English Governor* of the 
country and the judges who administered the Jaw b*>n>. 
unable to find out any distinct rule* for the protection 0/ 
the Interest of the poor tenantr) attcmjited to Introduce, 
in India the theory of rent which prevailed In England 
— the only theory with which they were familiar In 
England customary rent had long been superseded by 
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competition rent To use the words of a learned author — 
“From the peculiar course of progress in England, and 
from that state of affairs under which the absolute 
ownership of the land was, from the close of the seven- 
teenth century, in the hands, not of the cultivators, but 
of a limited class of proprietors, who were all powerful 
in the Legislature to regulate its measures with a view 
to their own interests above all others, there has been 
evolved a theory of Rent, which, although it may be 
scientifically correct with reference to the peculiar cir 
cumstances of England, is not equally correct when 
applied, and is, in many instances, not at all applicable, 
to other countries and other communities whose past 
history and present condition are in many respects, if 
not altogether, different The basis of this theory is the 
application of Capital to land It postulates the remu- 
neration of the cultivator at no higher rate than the bare 
wages of unskilled labour The Capital employed must 
yield the ordinary rate of profit, not less than the aver- 
age rate of profit derived from capital employed in other 
investments. The labourers who do the work of culti- - 
vation are paid the ordinary rate of wages, not more 
than the rate to which an overcrowded labour market 
renders it possible to reduce them, and this, too, often 
means but the very barest sustenance All the profit 
which the land yields after discharging these two items 
is Rent ” x This theory of rent was practically accepted 
as law in India by the judges who administered it, 
until Act X of 1859 was passed The late Sudder 
Court, so late as the year 1849, held — “ The connection 
between landlord and tenant in this country commences 
on a similar understanding, the under-tenant in Bengal, 
whether holding by a Pottah, or as a tenant-at-will, 
occupies land with the consent of the Zemindar, and the 


1 Field’s Landholding and the Relation of Landlord and Tenant, 
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rent however determinable la only a consequence of 
the arrangement' 1 Even after the pasting of the Act 
of 1859 the question as to the principle of the assess- 
ment of rent was discussed by able advocates and Sir 
Barnes Peacock the then Chief Justice referring to the 
definition of Rent as given by Malthus in his Principles 
of Political Economy applied it in the well known 
case of Ishur Ghosh v Janus Hills a to the state of 
things in tins country Later on the learned Chief 
Justice expressed the same opinion in the case of Tha 
hoorauee Dossee v Bisheshur Mukhtr/cc* and referred 
to the case of Queen v The Grand Junction Railway 
Co 4 in support of his view of the law The truth is 
that as long as the country did not recover from the 
shocks of the deadly visitation of 1770 and as long as 
land was plcnt) and raiyats had to be induced to 
cultivate the land no question arose but legislation 
was urgently needed before the middle of the present 
century 

The Regulations of the Bengal Code dealt with only 
two classes of raiyats the ihodkast and the paikast The 
infinite varieties of soil in Bengal and the different uses 
to which they arc put the variations in \alue from local 
circumstances and the difference in periods of occupa 
tlons creating difference in the status of tenants made the 
framing of comprehensive rules as to their rights and 
liabilities almost impracticable- The Hindu sjitcrn was 
extremely simple and not only was it not well known 
and well understood at the time of the Permanent 
Settlement, but it would afford little help to a modern 
legislator dealing with an extremely complex stale of 
things. The conversion of rent in kind into one in 
specie was in itself a cause of great complexity The 
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sage Manic had to deal with payments by delivery 
of shares of the actual produce, which varied according 
to specified circumstances All that the landlord had 
in those early days to insist upon was cultivation, which 
would be beneficial to the king's treasury, to the com- 
munity, by the clearance of forests, and to the cultivator 
himself, by affording means of easy livelihood. The 
sage said — “ If land be injured, by the fault of the 
farmer himself, as if he fails to sow it in proper time, 
he shall be fined ten times the king's share of the crop 
that might otherwise have been raised , but only five 
times as much, if it was the fault of his servants with- 
out his knowledge .” 1 Vyasa also lays down — “If a 
person after taking a field with the object of cultivating 
the same fails to do so either himself or through the 
agency of others, he should be made to pay to the owner 
a certain portion of the produce which the field would 
yield if it were cultivated and a fine to the king equal 
to that portion ” 2 The fiscal system introduced by 
the Mahomedan rulers was never fully enforced in Ben- 
gal and, as we have already seen, Todar Mai's scheme 
was never completely carried out, and it was also im- 
practicable to revert to the Hindu system. But further 
changes were needed with the progress of time and the 
altered state of things The Permanent Settlement and 
the rigidity of the rules for the realisation of Government 
dues were prolific of consequences which were sufficient 
to disturb the equilibrium of existing state of things. 

The khodkast raiyat , 3 of the Regulation laws, was "^The khodkast 
the cultivator who held lands as an agriculturist m the mi y ats 
village in which he had his fixed residence Authorities 
of great eminence have differed as to the origin of these 
raiyats, but the most approved interpretation seems to 


1 Manu, Ch VIII 243 

3 Vyasa, quoted in the Vivada-rfltnakara The same directions have 
been given by other sages 

* The word khodkast comes from khud=o\wn and kast-=z cultivation 
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be that^he was a member o{ the community c omposin g 
the group called IKe village cnltivaling the^ land of the 
yllage, havi ng his homestead in i t and yielding ob edi 
ence to the rules and mandates of the body of elders 
i e tho village mandate or pradhans It mattered 
little whether he was holding for a short period or from 
time immemorial The rate of rent payable by him 
might vary according to the penod of occupation The 
status was acquired from residence and recognition by 
the community and not from length of possession, 
'though length of possession might be an element lead 
iog to recognition He was not necessarily a hereditary 
cultivator as he has generally been thought to be 1 

The pahiiast or paikast* rai\at on the other hand 
^vas a tenant who held land in one village residing in 
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'another He had no political status in the village in 
Iwhich he held the land and was considered to be a 


foreigner He generally held landb which the people 
of the village could not conveniently hold In the days 
of zemindarb’ influence, he might occupy lands as 
a rival of the permanent or khodkast cultivators The 
Regulation laws did not attempt to afford protection 
to these tenants, though their number must have been 
very large in 1793 They thus became tenants liable 
to be ejected at the end of any agricultural year. 
The determination of tenancy by bervice of notice 
to quit was unknown, until very recently, and as a 
matter of fact, suits for ejectment were unnecessary, 
and these poor holders of land were at the mercy of 
the landlords 1 * 

The earlier sale-laws for arrears of Government rev- 
enue following the spirit of the second clause of section 
60 of Regulation VIII of 1793 exempted all bonafide en- 
gagements of khodkast raiyats from liability to cancella- 
tion on sale for arrears, 3 and Regulation VIII of 1819, 
also laid down in distinct terms the non liability of 
khodkast raiyats or rebident hereditary cultivators from 
ejectment or cancellation of bonafide engagements 
made with such tenants by the late incumbent or his 
representative 3 But paikast raiyats had no protec- 
tion from eviction until Act X of 1859 made certain 
necessary provisions as to the status of the vast agri- 
cultural population of the Bengal Provinces 

Act X of 1859 practically abolished the distinction 
between the status of khodkast and paikast raiyats, a 
distinction based upon circumstances no longer appli- 
cable to the altered state of things brought on by peace, 


Protefhon 
from eviction. 


ACtX of 
1859. 


1 From Pai (Corruption of Pahi from Pah-Pas) near, “ living near,” 
“don-resident,” and Kast (Cultivation) Field’s Regulations, pp 24-23 

* Regulation XI of 1S22 , ACt XII of 1841 and Aft I of 1845 

* Reg VIII of 1819, Sec n, cl 3 
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good government and improvements in commerce 
The interest of the zemindar* and the intermediate 
landholders would be best served, if the number of pro 
tected raiyats was minimised and the number of un 
protected raiyats increased and every effort was made 
in this direction But the Government was bound to 
^afford protection to those, who, though not khodkastx had 
long been cultivating the same pieces of land, who got 
an attachment for them and who improved them by 
their labour if not by their capital as they had none 
Legislation was urgently needed This Act introduced 
a new classification of the agricultural population of 
the Bengal Province* tx into three classe* — (1) raiyats 
holding at fixed rent from the time of the Permanent 
Settlement, (a) raiyats holding land* for periods ex 
ceeding twelve year* whether rent was paid at uniform 
rate or not and (3) raiyats holding for periods of 
less than twelve years raiyats holding under raiyats 
of the first two classe* and raiyats holding the 
private land* of the landlord The khodkaxt raiyats 
fell within either the first or the second class in 
dicated ubove but a few who might acquire such 
a status m recent years would not get the benefit 
of it until after the lapse of twelve year* white the 
paikasl raiyats were most of them considerably raised 
In status 

Aft VIII Act \ of 1859 was in force throughout the Bengal 

^ Provinces and with the modifications made by Act VI 

(DC) of 186a and Act VIII 'B C ' of 1^5 continued to 
be in force until Bengal Act VIII of 1869 was pa»icJ 
This litter Act was merely a* I have *atd a Procedure 
Act the subvtantive law laid Jo*o In \ct \ of tSjy 
having been reproduced almoit erbaticn But the 
Non Regulation Provinces and A* ara except b/ihet 
were not affected by it. The Bengal Tenancy Vet 
(VIII of ib 3 y) however made material alteration* 
the Uw, especially In (axout oi the rights <-( th# thwd 
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class of raiyats who were overlooked by Act X of 1859 
I now propose to deal with / aiyats at fixed rates 

The word miyat was not defined in Act X of 1859 ^Definition of 
and Bengal Act VIII of 1S69. The High Court at Rai >’ at 
Calcutta, however, had in several cases to define the 
status of a raiyat and distinguish it from those of 
a tenure-holder and of a middleman, as the in- 
cidents ot an ordinary raiyati tenure under the law 
differed in several material respects from those of 
the other classes of tenants In Baboo Dhunput 
Singh v Baboo Goornan Singh , 1 Seton-Karr and Jack- 
son, JJ , said “ It is very difficult to lay down any 
general interpretation of the word raiyats. As a general 
rule, they are the cultivating tenants, but they may 
not be cultivators at all themselves , they may cultivate 
their land by hired labour or by under-tenants In this 
case, the amount of land included in the tenure is, we 
think, sufficient evidence that the tenants are not ratyats ” 

It was held that raiyat was not necessarily a cultivator 
but no middleman could be a raiyat a He must hold 
land under cultivation either by himself or others who 
must take from him under his supervision as a superior 
cultivator 5 Mere subletting does not take away the 
~ character of a raiyat 4 He might not till the soil 
himself, but still he would be a bonafide raiyat if 
he derived the profits directly 6 The origin of 
the tenancy and the purposes for which the land was 
taken regulate to a considerable extent the status of 
the tenant 8 If the land was taken for the purpose of 
cultivation and clearance of jungles, notwithstanding 
that part of the land was cleared and cultivated by 
the tenant himself and the rest by raiyats settled 

1 W R , Sp Vol , Aft X, 61 2 * See Gopee v Sib, i W R 68 

* Ram v Lukhee, i W R 71 4 Kalee v Ram, 9 W R. 344. 

s Kalee v Ameerooddeen, 9 W R 579 

• Karoo v Luchmeeput, 7 W R 15 , Uma v Umatara, 8 W. R 181 
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thereon or the terms of a lease if any, and, if that U 
Eifent, the circumstance* attending its grant—these 
\Toufd generally show the original purposes, for which 
the land was acquired, 1 The caiyat would not lose 
his status or become a middleman merely by con 
vertiDg the land to a different u»e sometime alter 
the acquisition * 

Aft viii of In this state of the judicial decisions as to the status 

1685. of a raiyat the framers of the Bengal Tenancy Act thought 

it proper to classify tenant* under three broad head* 
namely tenure holders raiyats and under raiyats * 
and introduced sub divisions defining the statu* of each 
" The case law as to the status of a rajyat was crystallised 
in the definition given m section 5 sub section 2 of the 
Bengal Tenancy Act, which defines a raiyat to be ' prl 
manly a per*on who has acquired a right to hold (and 
for the purpose of cultivating it by himself or by 
members of his family or by hired servants or with 
the aid of partners and includes also the succes 
*ors in interest of persons who have acquired such 
a ngbt The explanation to the sub section add* 
that the right to bnng land under Cultivation 1* to be 
looked to notwithstanding the land is used for the pur 
pose of gathering the produce of it or of grazing cattle 
on It The explanation itself however 1* not exhaus- 
tive it only illustrates the principle laid down la 
the cose* already cited Subjection 4 still further 
defines a raiyat by laying down that In dclcroiin 
mg whether a tenant 1* a tenure bolder or a raiyat 
the Court shall have regard to local custom and 
the purpose for which the right of tenancy was on to 
vnaUy acquired Ordinarily a raiyat or cultivator 
In Bengal hold* no more than a few acres of lanJ 
and the Bengal Tenancy Vet has therefore l-ud dowo 

Kl.'wiu vs r Al»t4, II W H U 
* Alt \ III U 1^5 S*< 4 
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as a rebuttable presumption of law, that a tenant holding 
more than one hundred bighas of the standard measure 
of land shall be presumed to be a tenure-holder and not 
a raiyat. 1 We have now very little difficulty in deter- 
mining the status of any tenant, a tenure holder or a 
raiyat An indigo-planter or a tea-planter holding 
land for the purpose of causing the cultivation of indi- 
go or tea, whatever the quantity of land may be, is a 
raiyat A partner of an indigo concern is as much in 
the eye of law a person capable of enjoying the statu- 
tory rights in land as any other individual. 2 3 

The superior class of raiyats are those who have 
held land from the date of the Permanent Settlement 
of 1793, at an unchanged rate of rent The several 
Rent Acts have given them a status of permanency, 
fixity of rent, heritability and transferability, and as 
it is difficult to give direct evidence of the existence of 
the holding and uniform payment of rent since 1793, the 
Legislature has provided for a rebuttable presumption 
arising from proof of occupation and uniform payment 
of rent for twenty years next preceding the institution 
of the suit 8 With respect to succession and transfer 
either inter vivos or by will, the incidents of these hold- 
ings agree with those of permanent tenures, existing 
from the date of the Permanent Settlement 4 * * Sales 
for arrears of revenue or rent cannot affect them 
Section 37 of Act XI of 1859 expressly provides that 
the purchaser of an entire estate, notwithstanding his 
power to avoid and annul all under-tenures and eject 
all under tenants, is not entitled to “ eject any raiyat 


1 Aft VIII of 1885, Sec 5, Sub-sec 5 

3 Laidley v Gour, I L R u Cal 501 But see Canaan v Kylasb, 
25 W R x 17 , Raikomul v Laidley, I L R 4 Cal 957 

3 Aft X of 1859, Sec 3 , Aft VIII ( B C ) of 1869, Sec 3, and Aft 

VIII of 1885, Sec 18 

' Aft X of 1859, Sec 4, Act VIII ( B C ) of 1869, Sec 4 and Aft 

VIII of 1885, Sec 50 
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having a ngbt of occupancy at a fixed rent or at a rent 
assessable according to fixed rules under the laws In 
force Regulation VIII of 1819 (Section it, cl 3) 
and the various Rent Acts also lay down that a pur 
chaser at a sale under that Regulation shall not be 
entitled * to eject any khodkast raiyat or resident here 
ditary cultivator The Bengal Tenancy Act calls 
the interest of such raiyats ‘ protected ' 1 and under 
no circumstances except on the breach of an express 
covenant can such raiyats be ejected * But in one res 
pect they have superiority to permanent tenures, 
namely persons holding lands under the holders of such 
lands cannot acquire rights of occupancy they are 
merely under raiyats 9 

Ejeamcnt of Ejectment of permanent raiyats is almost unknown 

ptjmao«at Their right is statutory and seldom if ever the} hold 

* JaiS ’ under written leases The conditions of holding land 

are simple in their character and broach thereof can 
rarely occur Any express condition for ejectment on 
breach of a covenant if there be a written lease must 
alwa>s be consistent with the provisions of the law 
relating to landlord and tenant K If there be no written 
contract there can bo little likelihood of the existence 
of any express condition for re entry on t breach of 
covenant at all events such covenant* arc very difficult 
to prove Further the covenants rau*t be consistent 
with the provisions of the Bon^il Tenincy \ct if 
the contract of lease be one entered int) after the 
passing ol that Act Suits on the ground of breach 
of contract under the Bengal Tenancy \ct muit be 
brought within one )car of the breach* l/od f the 
old Acts such suits could be brought within tweffc )car* 
of the breach. 

WUIllU iVJj,.***. 

* IhJ Ill Art 1 


/U |S- 
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Who are tenants at fixed rates of rent ? The Raiyats at 
words “at fixed rates of rent" used in section 3 of f^t* rate of 
the older acts and the words, “ rent, or rate of rent, 
fixed in perpetuity” used m section 18 of Act VIII of 
18S5 mean substantially the same thing In Thakooranec 
Dossee v Bisheshur Mooket jee\ Peacock, C. J, said — 

“By the term, fixed rate s of tent , I understand not 
merely fixed and definite sums payable as rent, but also 
rates regulated by certain fixed principles — such, for in- 
stance, as a certain proportion of the gross or of the 
net produce of every bigha, or such a sum of money as 
would be equal to such a proportion of the produce, j5r 
such a sum as would give to the raiyat any fixed rate 
of profit after payment of all expenses of cultivation 
Id cerium est quod cerium reddi potest is a maxim of 
law,” This wide interpret ition of the words of the 
law, including, as it does, the cases of payment of rent 
by fixed shares of the gross produce, such as a half, or by 
bliaoli or battai , was followed in some cases a But in 
Mahomed Yacoob Hossem v. Sheik Chowdhry Waked 
All , B Trevor and E Jackson, JJ , held “ that no rate 
<of bhaoli rent varying yearly in amount with the 
varying amount of the gross produce of the land, 
though fixed as to the proportion which it is to 
bear to such produce, is a fixed unchangeable rent 
of the nature alluded to in section 4 of Act X 
of 1859 ” Bayley, J , dissented from Trevor and 
Jackson, JJ , and was of opinion “ that a contract 
to pay half in kind did not involve a varying 
rate >n Thus the weight of authority seems to be 

1 B L R., F B , 326, sc ,2 W R ( Aft X ) 29 

3 Mitrajit'o Baboo Tundan, 3 B L R App 88,5c, 12 W R, 14, 

Ram v Baboo Latchmi, 6 B L R App 25, sc , 14 W R 388 , Jutto v 
Mussamut Basmuttee, fj iy R 479 Hanuraan a Kaulesar, I L R 

1 All 301 

* 4 W R , A6t X, 23, sc , 1 Ind Jur 29 

4 See also Thakoor v Nowab, 8 W R 170, Hanuman n Ramjug, 

HC.R.N WP (1874)371 
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in favour of the views expressed by the late 
Chief Justice There cannot be any reasonable 
doubt that no court ought to allow the landlord to 
enhance the rate of rent of a tenant paying a fixed 
share of the produce from tho time of the Permanent 
Settlement If a raiyat has been paying a half of the 
gross produce of his land as rent since the Permanent 
Settlement, he cannot be called upon to pay a higher 
share of the produce, e-g a five eighths or even nine 
sixteenthsi notwithstanding that he is an ordinary occu 
pancy raiyat No principle except that of competition 
rent can be Invoked to entitle the landlord to demand 
a higher share ol the produce Notwithstanding that 
such tenants should have the status of permanency both 
as to time and rate of rent It has been doubted whether 
their holdings have all the incidents of permanent 
raiyationes The question is one of great difficulty , as 
in practice the holders of such bfuxolt or bhagJjrt hold 
logs arc considered to be much inferior In position to 
those paying uniform money rent from the tunc of the 
Permanent Settlement The Select Committee dealing 
with the bill about Bengal Tenancies took the view en 
tertamed by Trevor and E. Jackson JJ , In MuhetneJ 
Yacoob Hasten v Sheik ChovJhrj lYaheJ Ah 1 One of 
the rules for the intrepretation of statutes is that the 
judges in interpreting and administering law should not 
have recourse to the discussions in the Lc b islatitc Council 
or the statement of the object and reasons of an Act 
of Legislature - Uut wo may refer to the observa 
tions o! the Select Committee to di cover tho true In 
tcntion of the framers of sections iS and jo of \<t V III 
of 1885 

Change* tn rent or rate of rent sufficient to uW 


4 \V R-(Aft\)*a- 

A MUM Pr*«t MLR uC*l JM. n** ** 
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VI HXFD R VTC 


29 r 


away permanency, must be substantial. Change from 
Sicca Rupees into Company’s Rupees (m accordance to 
the provisions of Act XIII of 1836) is not an alteration 
of rent — it is merely a difference in currency 1 * 3 4 Slight 
and occasional differences ut rent have been ascribed to 
inadvertence or mistake and not to intentional variation 
such as to prevent the operation of the statute J The 
payment of abzoxbs or illegal cesses to the landlord are 
payments in addition to rent and cannot be construed 
into a variation of it J Abwabs are levied and paid 
with the express object of keeping the jumma intact. 
Abatement of rent on the ground of diluvion, the rate of 
rent remaining the same throughout, falls within the 
words of the Act and entitles the tenant to plead uni- 
formity of the rate. 1 

In order to give the status of complete permanency^ 
the raiyat must have paid at a fixed rate since the Per- 
manent Settlement The Bengal Tenancy Act defines 
Permanent Settlement to mean "the Permanent Settle- 
ment of Bengal, Behar and Orissa made in the year 
1793 ” s In the old Rent Acts, the words were not 
defined, but they evidently meant that well-known 
date 0 

The presumption of fixity of rent, arising from uni- 
form payment for twenty years, is the same as that in 
the case of intermediate tenure-holders 7 The plead- 


Change of 
tent. 


Permanent 

Settlement 


Presumption 


1 Kalee v Shoshee, i W R 248 , Kattyani v Soonduree, 2 W R 

( Aft X ) 60 , Tara v Shibeshur, 6 W R ( Aft X ) 51 , Watson v, Nund, 
21 W R 420 

8 Baboo Huron Ameer, 1 W R 230, Ramrutno n Chunder, 2 W 
R (Aft X) 74, Anund v. James Hills, 4 W R (Aft X) 33, 
Munsoor v Bunoo, 7 W R 282, Elahee v Roopun, 7 W R 284, 
Watson v Nund, 21 W R 420 

3 Sumeer v Huro, 2 W R ( Aft X ) 93 

4 Radhan Kyamutoollah, 21 W R 401 

, 5 * Aft VIII of 1883, Sec 3, cl 12 

“ Sheoburn v Ram, 3 W R ( Aft X) 20 

7 Ante pp 174-S 
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ings must sufficiently ruse the question and the proof of 
piyment must be strict But alterations arising from 
division 1 or consolidation* of holdings or on taking 
away a part of the land* would not deprive the tenant 
of the right conferred on him by the Legislature 
How re- The presumption may be rebutted by proof of sub 

batted. . . . , r . , , , r , 

atantial variation of rent at any time before twenty years, 
or by proof of the tenancy having originated subsequent 
to the Permanent Settlement 4 A break in the holding 
also rebuts the presumption but not if the tenant be 
illegally evicted 1 In Luttcefunnissa Bebee v Poohn 
Btharce Setrt* the High Court remarked — Eviction, 
though it would put an end to th* raljat's possession 
would not destroy his holding if that h riding would not 
have ceased to exist but for the eviction T Eviction 
by the landlord even If partial causes suspension of 
rent* and even if the tenant did not pay rent during 
the period of dispossession he would be entitled to 
count the period and the landlord would not be entitled 
to plead non payment of rent as a bar to the presump 
tion of the continuity of the tenancy 
'/duration ol Notwithstanding fixity the rent of a raiyat holding at 

i**t °“ a fixed rate of rent may be enhanced on the ground of in 

ktioo oi mi. 1 ° , 

crease in area of the holding there raa) also be abate 

meat for decrease in area. Alteration of rent on altera 

ArtVlIJe/iMj S« jo S J J t»»# IIUJ» r I 

W R. io ] -nr* 11 IU Hare jW K (AUX) IJJ 

s VM r » \v t s,. \ * \ t \ ) iri K»*» f s i i 

it iUAnXlJ) R j llirfft I*w R IU Klin H»T»* tf 

U H 4*3 

K .* tUffl iW R ai\) 17 r t* U R *i> 

S«* *1k* Art \ 111 *4 S«t fc-i 
Art X U if$> S,c 4 

Lbttftftlft* r 1} ImjPimwv W R S? Vc-J 0* 

W R. b P \<A 5 * , . # 

*U**UaM kurif SW 14 W R }U> *•*- 

R. llCftl lx 
A It f. 41 J 
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tion of area is provided for in section 52 of the Bengal 
Tenancy Act,— additional rent for land found by measure- 
ment to be in excess of the are 1 for which rent'has been 
previously paid, and reduction of rent for deficiency m the 
area. Sections 17 and iS of Act X of 1859 correspond- 
ing with sections 18 and 19 of the Bengal Act VIII of 
1869 made provisions for enhancement or abatement of 
the rent of raiyats having right of occupancy The 
Bengal Tenancy Act deals with all classes of raiyats 
The rate of rent being once determined, the area can 
be found out easily by measurement 

The area of the holding of a permanent raiyat may 
increase by accretion, or by the tenant encroaching on 
the adjoining land of his landlord or the adjoining land 
belonging to a third person It may decrease by dilu- 
vion or encroachment by a neighbouring holder. Cases 
|#f increase or decrease in area by alluvion or diluvion 
were formerly dealt with under the Bengal Regulation 
XI of 1825, Sec 4, cl 1, and m the absence of express 
rules, 1 * * 4 the principles of equity and good conscience 
vvere applied Section 52 of Act VIII of 1885, has now 
laid down detailed rules on the subject 

Encroachment on the adjoining land belonging to the y 
landlord does not make the tenant a trespasser with res- 
pect to such land, and the tenant cannot set up an ad- 
verse right with respect to it against the landlord 1 In 
Rashnm v Bissonath , s Peacock, C J , held that no suit 
for enhancement could lie with respect to such lands, and 
the raiyat must be treated as a trespasser. In Decourcy 
v M eghnathf Mitter, J , held that the raiyat could not be 
sued for enhancement for the excess land thus brought 
under his possession This view, however, is not in 


1 Zuheeroodeen v Campbell, 4 W R 57 

* Ante p 221 

>6W R ( A«ft X ) 57 

4 15 W R 157 See also Prankissen v Monmohinee, 17 W R 33 
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accordance; with the English law, and the weight of 
Indian authorities is in favour of the proposition that 
the landlord is entitled to treat the encroachment cither 
as a trespass and sue for khas possession or be may treat 
Ithe raiyat as a tenant with respect to the encroachment, 
land demand additional rent 1 Gooroo Doss Roy v 
Issur Chunder Bose Markby, J , said. — ‘‘ We think the 
true presumption as to encroachments made by a tenant 
during his tenancy upon the adjoining lands of his land 
lord is that the lands so encroached upon are added to 
the tenure and form part thereof for the benefit of the 
tenant so long as the original holding continues, and 
afterwards for the benefit of his landlord unless it 
clearly appeared by some act done at the time that the 
tenant made the encroachment for his own benefit 


This ia the clear rule of English law, and it is a rule 
.which is supported by reason and principle In India, 
Twhere there is a great deal of waste land and where 
huantitiea and boundaries are very often ill defined 
there arc very strong reasons for the application of 
such a rule And the principle upon which the rule is 


founded is one of general application namely that if an 


act is capable of being treated as either rightful or 
wrongful it shall be treated as rightful Now in the 
case put the act of the tenant in taking possession of more 
land than was let to him though it may possibly have 
been a trespass and wrongful may in most cases equal 
ly well have been done with the assent express or 
implied of the landlord and so have been rightful and 
m the absence of any proof to the contrary, it is treated 
as the latter We know of no case in which the pnn 
aple has been expressly recognised by judicial decision 

* D«ld V Rim 6 W R- ( Ait X ) 97 1 R»] » Gooroo 6WH( AS X ) 
iodj Sham a Doorgi, 7 W R. isaj Golam * Baboo Go pal jWR. 
63 | Huddyar a Unjiii 1 L R. 10 Cal 820 | Aft VIII of 1883 S«c. 
137 3 m iI*q Shaikh a iXonamot, 15 \Y R. 91 j Bloodo a Maiaayk, ij 
W R. 403 
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in India, but it is in accordance with the principle laid 
down by section 4 of Regulation XI of 1825 as to th^ 
increase of land by alluvion In practice also en- 
croachments made by the tenant are not considered as 
held by him absolutely for his own benefit against his 
landlord If it were so, the tenant would in twelve 
years necessarily gain an absolute title under the 
statute of limitations , but we do not know of any case 
in which a title has been thus established m 

With respect to encroachments made upon the land 
of a third person by a tenant, he is considered to have 
made the encroachment, not for his own benefit, but that 
of his landlord, and a title acquired by the tenant by 
adverse possession against such third person inures 
to the benefit of the landlord. The tenant cannot 
treat the land as his own apart from the holding a It 
would seem that a suit for additional rent would lie for 
excess land thus brought into the raiyat’s occupation 8 

Decrease in area due to diluvion has always been 
held to be a good ground for abatement of rent 1 * * 4 5 It 
would be inequitable and unjust to make the raiyat pay 
rent for the land which is lost by the action of a river. 
Abatement was also allowed for land taken for public 
pui poses 6 

Decrease of area on encroachment or dispossession 
by a title paramount always entitles the tenant to an 
abatement of rent pro tanto } but if a person without 
title dispossesses the tenant, it is the tenant’s duty to 
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1 22 W R 246 

* Nuddyar v Meajan, I L R 10 Cal 820 

5 Ante p 222 

4 Afsurooddeen v Shorashi, Marsh 558, Knsto v Koomar Chunder, 
15 W R 230 

5 Mohesh u Gunga, 2 Hay 495, Gordon v Moharaja, Ibid 565, 
Prosuno v Soondur, 2 W R ( Aft X ) 30 , Maharajah v Chittro, 16 
W R 201, Deen v Mussamut Thukroo, 6 W R (AftX)24, Watson 

v Nistanm, I L R 10 Cal 544 
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protect himself It would seem that do abatement could 
be allowed in such a case 1 

R*gUtmlon Registration of transfers and successions was not 
tninfm compulsory under the old laws and section 27 of Act 
X of 1859 and section 26 of Act VIII (B C ) of 1869 
did not apply to these raiyati holdings The interest of 
these raiyats is not ‘ intermediate between the zemin 
dar and the cultivator So that no such raiyati hold 
ing would pass to an auction purchaser on sale for 
arrears of rent merely because the decree is against the 
registered tenant Section 18 of the Bengal Tenancy 
Act lays down that such a raiyat shall be f subject 
to the 9ame provisions with respect to the transfer of, 
and succession to, to his hoJdiDg as the holder of a 
permanent tenure This seems to imply that the 
provisions of sections ia, 13, 14 15 and 16 of the Act 
apply to these holdings 

Fixity by A raiyat, though settled later than the Permanent 

cootraa. Settlement, may acquire permanency and fixity of rent 
by contract with the landlord, subject to the provisions 
of the Jaw The incidents are regulated by the con 
tract The protection which the sale laws for arrears of 
revenue and rent aff >rd to a raiyat who has acquired 
a statutory right 15 not available to the fullest extent to 
a raiyat who holds under a contract of fixity but he 
acquires as against the purchaser on such a sale the 
right of occupancy or the ngbt of a non -occupancy 
raiyat as the case may be which the statutes afford to 
raiyats occupying and paying rent, and he cannot be 
ejected 

* Tripp * KxU«do«c W R Sp. VoL, ( AQ X ) m [ Cfaxnd * Lob*. 
ru.th 6C, L. R.+S*. 
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RAIYATS 

(OCCUPANCY AND NON-OCCUPANCY), 

Section 6 of Act X of 1859* laid clown Every /sutus of 
raiyat, who shall have cultivated or held land for a occupancy 
period of twelve years, shall have a right of occupancy 
m the land so cultivated or held by him, w ^ * * 

so long as he pays the rent payable on account of the 
same ” There were certain exceptions to this rule, to 
which I shall presently draw your attention The ex- 
pression 1 right of occupancy’ was used for the first 
time by the Legislature m 1859, anc ^ instead of the 
classification of raiyats into the kliodkast and the 
paikast, a new one was introduced, less complex m 
character and with incidents more favourable to the 
cultivatin g clas ses Possession and cultivation of land 
and payment of rent were all that were necessary to 
confer on the raiyat this right of occupancy Resi- 
dence in the village in which he held land or his 
recognition as a member of the so-called political unit — 
the village community , would not improve or affect 
this statutory right m relation to the landholder, except 
perhaps, in matters of enhancement or abatement of 
rent A non-resident raiyat or an alien to the com- 
munity of the village might thus have, in the eye of the 
law as laid down in 1859, almost the same privileges 
and immunities as the kliodkast raiyats He might still 
be paikast raiyat, but if he could fulfil the conditions 


1 See also Aft VIII (B C ) of 1869, Sec 6 
h (i) 
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laid down in section 6 of the Act, he would cease to be 
a tenant holding land at the pleasure of the landlord, 
liable to be ejected at the end of any agricultural year, 
and he would not be bound to pay rent at the rate which 
the landlord might dictate The same levelling hand of 
the Legislature that had brought down at the Permanent 
Settlement the ancient rajas and had elevated the 
farmers of revenue to the position of temindars , created, 
in the year 1859 a right for the mass of the agricultural 
population which railed them from the position to which 
they had been reduced on account of the want of 
any definite rules for the guidance of Courts of 
justice and the consequent introduction of rules of 
law with which English lawyers were familiar On the 
other hand many raiyats who could be called kkodkast 
were deprived of some of their privileges. 

The Bgngal, x Tenancy Act of 1885 has made no 
material alteration in the law as laid down in section 6 
of Act Xof 1859. It has, however, partially revived and 
brought under definite rules the rights of khodkast 
raiyats The “ settled raiyat, u has enlarged means 
of acquiring occupancy right, while at the same time 
there has been a curtailment in cases of holdings in chars 
or dcarah lands and lands held under the utbandt system * 

The privileges attached to this nght of occupancy 1 
-Hare considerably inferior to those of owners of property * 
It is heritable, according to the ordinary rules of inherit 
ance to which the raiyat is subject — Hindu orMahome 
dan or any other personal law, as the case may be. But 
in default of heirs the nght is extinguished, and the land- 
lord is then entitled to possession and to settle the land 
with other raiyats * The crown is not the ultimate 
heir and cannot claim to have possession of the land as 


» Aa VUI of 1883, S*c. 30 Aft VIII of 168s, flac. 1S0. 

-J> lit nr • HUb, W R- SpL Vol 1481 Bib*. *. Maxwell, so W R- 
I3g | Lsl * Deo LL.R. 3 Cal 781 

Aa VIII of 1883 S«. 26. See Jatoc ram * Muogloo 8 W R. 6 a. 
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the ultimate heir of the deceased holder of a right of 
occupancy Ordinarily the right is not capable of being 
bequeathed by will, but local usage or custom may give 
the raiyat the power to do so . 1 

This right acquired by a raiyat, in so far as it is Transferor 
merely statutory, is not transferable 3 The raiyat b,llty 
cannot transfer it by mortgage, sale, gift, or exchange , 3 
nor is the right saleable in execution of a decree 1 for 
money against him. The transferee acquires no title 
by the transfer , 3 and if he succeeds m obtaining pos- 
session, he is liable to be evicted as a trespasser 3 by the 
landlord, who is not bound to recognise him 7 as his 
tenant. On assignment by the voluntary action of the 
raiyat, he is considered to have abandoned the land 8 
and forfeited his right, the landlord being entitled to 
immediate possession . 3 But custdm or local usage may 
make the right transferable , 10 and when it is so, the 
transfer may take place by the voluntary action of the 

, — c — . * 

1 Aft VIII of 1885, Sec 178, Sub Sec (3), cl (d). 

3 Ajoodhya v Imam, 7 W R 528, Tara v Soorjo, 15 VV R 152 , 

Bibee v Maxwell, 20 W R 139, Nurcndro© Ishan, 13 B L R 374 , sc , 

22 VV. R- 22 , Ram v Bhola, 22 VV R 200 , Srishtee v Mudan, I L R 9 
Cal 648, Kripa v Durga, I L R 15 Cal 89, Kabil © Chunder, I L R 
20 Cal 590 , Kalh v Upendra, I L R 24 Cal 212 

5 Dwarka © Hurrish, I L R 4 Cal 925, sc , 4 C L R 130 

4 Kripa © Dyal, 22 W R 169, Bhiram © Gopi, I L R 24 Cal 355 

i Doorga © Brindabun, 2 B L R, App , 3 7, sc, 11 VV R 163 

a Bibee © Maxwell, 20 VV R 139 , Ram © Bhola, 22 W R 200 
See the cases cited above 

T Joy Kishen © Raj Kishen, 5 W R 147 , Suddye v Boistub, 15 
W R. 261, sc,i2BLR 84 

8 Hureehurr? Jodoo, 7 W R 114, Nurendro v Ishan, 13 B L R 374, 

Kalh v Upendra, I L R 24 Cal 2x2 

0 Ram v Bhola, 22 W R 200 

10 Aft VIII of 18 85, Sec 178 Joy v Raj, 1 W R 153 , Sreeram v Bis- 
sonath, 3 W R. (Aft X) 2 ) Chunder v Kader, 7 W R 247, Nunkoo v 
Mohabeer, 11 W R 405 , Unnopoorna v Oomachurn, 18 W ^R 55,, 

Shunkur v Saifoollah, 18 W R 507 , Jugut v Eshan, 24 W R 220 , 

Dwarka© Hurnsh, I L. R 4 Cal 935 , Palakdhan v Manners, I L R. 

23 Cal 179 
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raiyat or may be effected bj the various modes of favol 
untary alienation The onus of proof of the usage or 
custom of transferability is on the raiyat or bis assignee, 
even if he is a defendant in a suit for ejectment 1 Bat 
wherever the custom or usage of transferability is proved 
to exist the landlord is bound to recognise the transferee 
on hia obtaining possession and wherever the Bengal 
Tenanc) Act prevails as soon as notice of the transfer is 
given to the landlord * The transfer must, of coarse be 
effected according to the mean* prescribed by the 
Transfer of Property Act 3 but it should be remembered 
that registration in the landlord s office is not necessary 
in the same way as in the case of transferable inter 
mediate tenures nor are the same penalties prescribed 
for non registration 1 The landlord a recognition of the 
tale must follow the alienation and consequent pos 
session without the payment of any fee' or any other 
action on the part of the raiyat or bis aheDee except an 
application for service of a notice under section 73 of 
the Bengal Tenancy Act 

C Uod« of ttjlag The raiyat may use the land in any manner 

which does not materially impair the value of the land, 
or render it unfit for the purposes of the tenanc) 1 If 
the tenancy has been created for ordinary agricultural 
purposes t g for cultivating paddy or other crops the 
raiyat will not be allowed to coDvertthe land or any part 
of it into a tank or to erect substantial structurce on 


Krip* * Darga, l L R. 13 Cai. 89 dth asta died therein. But 
h« Dojtt Anund 1 t-R. 14 Cal jfUiPalak* Manner* 1 L.R. 33 Cat 
1791 DaJgUjh * Guauffer L L. R. 23 Cal. 437 

Aft VIII of 1885 Sec. 73. Aroblka * Chcrwdhry I L.R. 24 Cal 64 %, 
Aft IV of 1883 Sec. 54. 

Tawsonea * Blrrewnr 1 W R. 86; Karoo » Uvchmeepet, 7 W-R- 
IS j Wooma * Hurtc, 10WR. 101 l Joy *, Doorga 11 W R. 34 s 
aerrlco of notioo under section 73 of A£k VIII of 18851 **• Rules (Cb» 
V) 7 nrxl 8. 

A a VIII of 1885 Etc. 331 Sec. 178, Sub S^c 3 ( 6 ) 
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it 1 Neither will he be allowed to dig earth for making 
bricks 2 It would se6m from the decided cases that the 
conversion of paddy land into a garden for horticultural 
purposes is a misuse of the land In cases of such im- 
proper use of the land, the landlord is entitled to ask 
for an injunction for restraining the conversion and 
also for damages to the extent of the actual loss sus- 
tained by him, provided he has not acquiesced in 
such use of the land by the tenant, and the conditions 
necessary for the issuing of a perpetual injunction or for 
awarding damages are present i It is inequitable and 
unjust to compel the raiyat to fillup the tank or remove 
the structures or the fruit trees he might have planted It 
is also inequitable to award as damages an amount that 
may be necessary for filling up the tank or other exca- 
vation The measure of damages should be regulated by 
a calculation of the probable loss that may in future be 
sustained by the landlord Estimate the letting value of 
the raiyati land before the conversion and that subse- 
quent to it, and the actual loss of the landlord will be so 
many years’ purchase of the annual loss 4 Under the 
Bengal Tenancy Act, however, the tenant may make 
the improvements specified in chapter IX 

Under Act X of 1 859, the raiyat had not the right to cut Cutting down 

trees 

down trees, except those planted by himself 6 But he 
could prove custom or usage to the contrary Ordinarily, 
the custom of paying chout or a fourth part of the price 
of trees so cut down, even if planted by the raiyat himself, 
prevails in many districts. The Bengal Tenancy Act 

1 Jugut v Eshan, 24 W R 220, Lai Sahoo v Deonarain, 2 C L R 
294, sc , I L R 3 Cal 781 , Prossunno v Jagunnath, 10 C L R 205 
* Kadumbenee v Nobeen, 2 W R 157 , Anund v Bissonath, 17 W R 
416 But see Peter v Tarinee, 23 W R 298 

3 Whitham v Kershaw, (1886) 16 Q B Div 613 
1 Nyamutoollah v Gobind, 6 W R (Aft X) 40. Specific Relief Ad, 

Sec 54 

5 Abdool v Dataram, W R, 1864, p 3671 Goluck v Nubo, 

21 W R 344. 
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has, in this respect improved the status of occupancy 
raiyats by laying down, — ' He shall not be entitled to cat 
down trees in contravention of any local custom 1 11 * * * * * VIII 
The words of the law seem to imply that there is a 
presumption in favour of the raiyat as to the existence of 
the right of cutting down treeB whether the trees 
have been planted by him or not- Custom or local usage 
to the contrary uiay be invoked by the landlord to take 
away the right of the raiyat- 3 Neither can the raiyat, 
by any contract with the landlord, deprive himself of the 
nght Section 178 of the Act, sub sec 3, cl (b), makes 
such a contract nugatory, if it be not consonant with 
established usage or custom 

The reDt payable by an occupancy raiyat is to be 
at a fair and equitable rate.* The landlord 1 s not 
entitled to claim more 4 and the tenant is not entitled to 
tender less than what 1* payable at sucb a rate Ordinarily 
the raiyat is bound to pay at the customary or perganah 
rate for the quantity of land actually held by him * but 
m the absence of any evidence as to any other rate being 
fair and proper there is a presumption as to the fairness 
of the rate at which rent has been previously paid * 
Immunity from ejectment by the landlord, except 
under very peculiar circumstances is the greatest boon 
conferred on occupancy raiyata by the Rent Acts of 
1859 and 1869* and the Bengal Tenancy Act of 1885 
Ejectment was unknown in olden days but as demand 
for land increased ejectment or forcible ouster became 


1 AA VUI of 1885 Soc. 23. 

Nafar *. Ram I L. R. aa CaL 74a Grija * MU L L. Haa Cel. 
744 ( no to ) S*xn»r *, Loch In I LR. 33 CaL 854. 

• AA X of 1859, Soc. 9 i AS VUI of 1885, Soc. 34. 

Noor Mahomad » Hurri, W R-, 1664 (AAX) 7J- 

Tbakoc/aBoe %. BLtihoihar 3 W.R., Aft X, 29, B L.R. (F B.) 301 . 

AA VIII of 1885, Soc. 97 Compara A£b X of i8<g> (Soc. 5 ) 
and VIII ( B.C. ) of 18C9. 

AA X of 1859, Soc. si So* also Section* aa aod *3 of AA 

VIII (IRC.) of 1669. 
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common. Act X of 1S59 P ut an ‘•‘nd t0 ^ le landlord’s right 
to eject occupancy -r.ny ats, except for non-payment of 
rent 1 and breach of any condition in the contract or for 
misuse of the land Ejectment could be enforced only ^ 
under a decree of Court J On non-payment of rent, the For non-pay- 
landlord had the right to get a decree for ejectment on de- 
fault of payment of the amount of the decree within fifteen 
days from the date of the decree If the tenure was 
transferable by custom or local usage, the landlord could 
not get a decree for ejectment 5 , he could only put up to 
sale the tenant’s interest Section 7S of Act X of 1859 
and section 52 of \ct VII 1 (B C ) of 1S69 afforded an 
equitable relief, even if the lease stipulated for immediate 
ejectment for non-payment of arrears The Court might 
extend the period of fifteen days on reasonable grounds. 

The Bengal Tenancy Act has, however, taken away 
from the landlord this right to eject a raiyat for non pay 
ment of rent. Whether the occupancy-right ^transfer- 
able by custom or not, the tenant is not liable to eject- 
ment for arrears of rent, but lus holding is liable to be sold 
m execution of a decree for the rent thereof, and the rent 
is a first charge thereon 1 The landlord has now 
the right of selling the land as property belonging to the 
raiyat, or if he does not choose to do so, he can 
follow in execution of his decree any ocher proper- 
ty of the raiyat, moveable or immoveable,® but 
he cannot eject him from his holding The Act of 
1859 recognised only a right to hold and cultivate, 
the Act of 1885 has recognised, in addition, a limited 
proprietary right in the raiyat 

1 \& VIII ( B C ) of 1869, Sec 52 , Aft X of 1859, Sec 78 

2 Musyatulh v Noorzahan, I L R 9 Cal 808, sc, 12 C L R 389 

3 Tirbhobun v Jhonolall, 18 W R 206, Kristendra v Aena Bewa, 
xo C L R 399, sc, I LR 8 Cal 675s Fakin v Fouzdar, I L R 10 
Cal 547- 

1 A ft VIII of i88<. Sec. 6 k 

5 Lalit v Bmodai, I L R 14 Cal 
Cal 492 


14, Fotick v Foley, I L R 15 
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Ejectment for misuse of land or for breach of«any ex 
press covenant m the contract of lease fo/ which habih 
ty to ejectment is expressly provided* ts an ordinary 
incident of a lease of immovable property even if 
the lease is jiprmanent 1 But all cmhied systems of 
jurisprudence hdve safe guarded the rights of leasees 
by rules necessary for the protection q£ the weak and 
the Imprudent 4 The period of limitation for a suit for 
ejectment for breach of an express covenant is only one 
year from the date of the breach if the contract ex 
pressly provide* that ejectment shall be the penalty for 
such a breach 

The purchaser under a sale for arrears of revenue 
under the Sale Laws or ander a sale for arrears of rent, 
when he acquires a title free of incumbrances can 
not evict a raiyat with a nght of occupancy * even 
though he may hold under a lease granted by the 
defaulting proprietor or tenure holde^ The nght of 
such a raiyat being statutory bo is expressly protected 
notwithstanding that his occupation was onginally 
based on a grant by the defaulter Section 37 of Act XI 
of 1S59 m its proviso states — A purchaser Bhall not be 
entitled to eject any raiyat having a nght of oedupaocy 
at a fixed rent or at a rent assessable according to 
fixed rules under the laws in force or to enhaace the rent 
of any such raiyat, otherwise than m the manner pre 
senbed by the laws in force therefor or otherwise than 
the former propnetor may have been entitled to do " 
Section 14 of Act VII C ) of 1868 reproduces the law 
as laid down in section 37 of Act XI of 1859 


Aa VIII ot 1885 S*c *5. 

Aft VIII of 1885 S*c» 1 Si >561 44 * 45 via - * l s** I4 * 

Aft VIII ot 1885, ScWale III Ait l 

ASXIoI 18a Sk., 71 Aa VIII of iSBj S« 



.INCIDENTS OF OCCUP \NCY-RIGHT 


3»5 


The Putnj'-Sale Law 1 * also protects from ejectment -^On sale under 
“ khodkast raiyats or resident hereditary cultivators ’’ virTof l °” 

I need not remind you that in the year 1819 the ex- 1819 and the 
pression “ right of occupancy ” was not used in the Rent A£ * 3 
language of the Legislature, and tKd yyords used in 
the Putin Regulation ought now to apply to* occupancy- 
raiyats as well, especially as under the Bengal Tenancy 
Act, settled raiyats necessarily acquire occupancy-right 
in all lands held by them in the same village, and there is 
not much difference between settled and khodkast raiyats 
The language used in the Regulation — “ resident and 
hereditary cultivators” — requires, however, to be modi- 
fied, as all occupancy-raiyats are not necessarily resident 
and hereditary ' If the words are strictly construed, a 
good many occupancy-raiyats may suffer Section 16 
of Act VIII (B C ) of 1865, re-enacted in section 66 
of Act VIII (B C) of 1869, contains a similar proviso, 
though apparently by an oversight the Local Legis- 
lature, instead of adopting the language of the 
Revenue Sale Laws, retained the time-honoured 
expression used in Regulation VIII of 1819 Section 
160 of the Bengal Tenancy Act includes, in the category 
of protected interests 11 any right of occupancy, 
and any right conferred on an occupancy raiyat to hold 
at a lent which' was fair and reasonable at the time 
the right was conferred Section 159' of the Act lays 
down that a purchaser on a sale for an arrear of rent 
shall always take subject to “ protected interests ” 

The right to sublet is an important incident of ^Subletting 
occupancy-holdings and requires special attention. In 
one sense, the right is inconsistent with the orig- 
inal purpose of cultivation which, as we have seen, 
lies at the inception of occupancy-right The Legisla- 
ture, however, .has very wisely provided for the raiyat 
occasionally letting out his land or portions of it 


1 Regulation VIII of 1819, Sec u, cl 3 

M*(I) ■* 
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to under raiyats A raiyat with a nght of occupancy 
may for various reasons be prevented from cul 
tivatmg all his lands, and it would be extremely hard 
if the privilege of subletting be denied to him The 
Bengal Tenancy Act devotes a small chapter 1 on 
under raiyats and section 178 subsection 3 cl (e) 
makes any contract between the landlord and his raiyat, 
which takes away his right to sub let subject to and in 
accordance with the provisions of the Act null and 
void Tins nght to sublet which 13 very frequently 
exercised by raiyata occasionally causes difficulties 
in distinguishing an occupancy raiyat from an under 
raiyat The position of a raiyat with a nght of occu 
"pancy becomes to all appearance that of a middle 
man or a tenure holder if he ceases to cultivate and is 
satisfied with receiving rent from the under raiyat If, in 
addition Ins interest is transferable by custom and if , 
for a long time he has held land through under raiyats 
only, ho becomes in fact a middleman though in the 
eye of law, he continues to be an occupancy raiyat,* 
the under raiyat not being allowed except under very 
peculiar circumstances to acquire the status of an 
occupancy raiyat I have already drawn your at 
tention to the observations of the Calcutta High 
Court in Baboo Dhunput Singh v Gooman Stngh * Ac ^ 
quisition of land for the purpose of cultivation is all 
that is required to make a lessee a raiyat.* It has been 
held that whatever may be the true definition of the 
word ray at it is bv no means necessary that he should 


AS VIII of 1885 Ch. VII. Sto abo J mar * Goneyo lfl W 
not Khoohel * Joyoooddwn la W R^ 451 j Domra * BUitwur 13 
W R- 291 

Ksroo v. Lnchmwpot, 7 W R. 15 \ Hoxtthar * Jodoo, 7 W R. 
U4lDojgm* K»U 9 C L. R. 449. 

W R 1864, (AS X ) 61 VI do uU p 385. 

A& Vlll of 1885 Sec. 5 Sub -Sec. a, EjpL»Mtiw> Rem *. Lukfcej, 
1 W R. 71 f Uma » Unu 8 W R. 181 X*lee * Ameer 9 \V R 37 V- 
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be an actual cultivator Section 6 of Act X of 1859 says 
distinctly that a /rfm//, who has held land for twelve years 
consecutive!*, Is entitled to have a right of occupancy in 
the same way as araiy.it who has cultivated land for 
the same period But though an under-raiyat is admitted 
to the occupation of land for the purpose of cultivation, 
his holding under a raiy.it and not a tenure-holder is 
generally a bar to his acquisition of the same right which 
his lessor has under the law A raiyut does not become 
a middleman, simply because, instead of cultivating the 
land, he erects shops on it, lets them out, and receives 
profits from the shop kei pers 1 

The Fight to surrender the holding is another Surrender 

incident of occupancy-right 4 We have already and abandon 
, , , , , , , me nt 

seen 4 that permanent tenure-holders cannot relinquish 

their tenures without the permission of the superior 
holder But the law has especially protected the right 
of an occupancy raiy.it, to surrender his holding, and 
any contract, taking away the right is invalid in law * 

If, however, a raiyat is bound by a lease or other agree- 
ment for a fixed period, he is not entitled to relinquish 
his holding before the expiry of such period 5 There 
cannot be a surrender of a part of a holding nor can 
sharer surrender his share 9 Abandonment by the 
«ctenant may in some cases amount to surrender 7 

I propose now to deal with the following matters 
with respect to occupancy-right — (1) Who may acquire 


'L 1 Khujoorumssa v Ahmed, n W R 88 

* Aft VIII ( B C ) of 1869, Sec 20 , Aft VIII of 1885, Sec 86 
Ante p 203 Heera v Neelmonee, 20 W R 383 

* Aft VIII of 1885, Sec 178, Sub-Sec 3, cl (c) Gopal v Tarinee, 9 
W R 89 

4 Aft VIII of 1885, Sec 86, Sub-Sec 1 Kashee v Onraefc, 5 W R 
( Aft X) 81 , Tiluck v Mohabeer, 15 W R 454 

* Saroda v Hazee, 5 W R (AftX) 78, Mohima v Pitambur, 9 
W R 147 

4 ' Aft VIII of 1885, Sec. 87 Ram v Gora, 24 W R 344, Golam v 
Golap, I. L R. 8 Cal 612 
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the nght I (2) With respect to what class of land may 
the nght be acquired ? (3^ How ma) the right be ac 
quircd ? (4) What are the respective duties and liabilities 
of the landlord and the tenant during the period of the 
existence of the right in the tenant ? (5) How may the 
right be lost or determined ? 

only Under section 6 of Act X of 1859 aod Bengal Act 
*cqatre vill of 1869 as well as under sections iQ and 21 of 
right the Bengal Tenancy Act a ratyat only may acquire 

occupancy right. But all raiyats are not entitled to 
have the privilege which the Regulation code of 1793 
practically took away from the cultivators of the sod and 
which the Act of 1859 restored to them though partially, 
after the lapse of nearly sixty years Broadly speaking — 

1 Every raiyat may have a right of occupancy in the land 
cultivated or held by him" but there are the exceptions 
which we have to note As regards the actual cultivators, 
the Rent Acts of 1859 and 1869 made an exception as to 
persons holding or cultivating land under sub-leases from 
raiyats having rights of occupancy if they held for fixed 
Bjpenods only or from year to year 1 These sub lessees are 
known by various local names in different parts of the 
country such a zkorfadars durjotcdars &c and are called 
under raivats in the Bengal Tenancy Act. An under 
raiyat could under the old law acquire a right of occa 
pancy in lands sub let to him otherwise than for a 
term or from year to year * but ordinarily he could 
not acquire the nght as ho generally held for a 
termlor from year to year But cases might occur in which 
the terms of their sub leases would entitle the under 
raiyats to acquire the same sort of statutory nght as 
the superior holder* themselves The Bengal Tenancy 

Ratal a Nad u 6 W R. 168, Abdool * Kale* 7 W R. 81 f 
K*Im *- Raid 9 W R. 344 Haran a Mookta, 10 W R. 113 1 R*n»dhun 
*. Haradun la W R. 4041 Nil * Duosb, 15 W R- 4^91 Unoojxw™* 

* Radba, I 9 W R- 95 
* Aft X of 1859, Sec. 6 , 
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^Act, however, does not favour the acquisition of the right 
by under-raiyats, as it manifestly tends to take away 
fiotn the raiyat with a right of occupancy his power of 
cultivating his lands himself or by hired labourers The 
existence of the same sort of right in two persons, hold- 
ing the same piece of land, one claiming under the 
other, is in itself an anomaly, and whatever conflict of 
opinions there might be under Act X of 1859, it may 
safely be said that under the Bengal Tenancy Act ari 
under-raiyat cannot acquire a right of occupancy, unless 
custom or usage favours him 1 * ^ 

A ‘settled raiyat” acquires, under the Bengal Tenancy Settled 
Act, aright of occupancy in all lands held by him for the raiyat3 
time being as a raiyat 3 The idea of the right of a 
settled-raiyat owes its origin to the right which was 
know n to belong to khodkast raiyats who were crea- 
tures of custom , but a khodkast raiyat might acquire 
his peculiar status by residence in a village for a much 
shorter period than twelve years, though he is not neces- 
sarily, a “ settled raiyat” by holding land for a period 
of twelve years or longer Recognition by the village 
political unit was all that was needed to make a new 
coimer~infcr the village'a khodkast raiyat, the period of 
residence being perfectly immaterial , 8 but residence 
in the village was absolutely necessary to give the status 
The nearest cognate relation of a village mandat , unless 
he happened to be the heir-at-lav',w'ould not be a member 
of the political unit, if he happened to be a non-resident, 
even though he might hold land in it for a long period 
He would still be a paikast 4 raiyat, having none of the 
burdens and the privileges of a khodkast cultivator The 
“ settled raiyat” is a creature of the Legislature and 
not of custom or customary law The Bengal Tenancy 


1 Adt VIII of 1885, Sec 183, Illustration 3 For the incidents of an 
under-raiyat’s holding, see Adt VIII of 1885, Ch VII. 

s Adt VIII of 1885, Sec 2i, cl 1. 

3 Ante p 280 * Ante p 281, 
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Act, in section 20, makes every raiyat having a 
right of occupancy, tx . hol ding land as raiyat con 
tmuoualy for more than twelve years in a~ny village ^ 
a settled raiyat of that village Whether the rai>at 
be khadkast or paiiast, whether he b* recognized 
by the residents of the village as a member of 
their body or not he becomes a settled raiyat as sood 
as he bas acquired a right of occupancy in any land 
in the Village The acquisition of the right is dependent 
iupon codified law and not upon the voice of the pea 
santry in a village Again a person is a settled raiyat of 
a village, within the meaning of the Bengal Tenancy Act, 
if he has continuously held land in a village though the 
particular land may be different at different times 1 A 
person is deemed to have held as a raiyat land held by 
his predecessor and lands held by co-sharers as a ralyati 
holding are regarded as held by each separately * A 
person is also considered to be a settled raiyat of a 
village so long as he holds any land as a raiyat in that 
village and for one year thereafter * If a raiyat recovers 
possession of his holding under section 87 of the Act 
he continues to be a settled raiyat of the village, not 
withstanding the previous dispossession * There is a 
considerable difference between the nght of occupancy 
under the Rent Acts of 1859 and 1869 and the right of a 
settled raiyat under the Berigal Tenancy ^ct A settled 
raiyat acquires a nght of occupancy in any land he holds 
however short the period of occupation may bo, not by 
occupation of and payment of rent for the same piece 
of land for a continuous penod of twelve years. 

Tenants holding land under the bhagdan 1 or 
ral/xts, bkaoh system may acquire the nght m the same 

A a VIII of 188,5 See. so d a 

Aa VIII ol 1885, S«c, 20, cUok* 3 »nd 4- 

Aa V 111 of 1885 Soc, *0 cL 3. 

Aa VIII ol 1885, See. 30 , cl. 6. 

Harwhui * Blrewr 6 W R. (Aft X) 17 t Jntto * «“**»• 
EUimoUt*, 15 \V R, 479. 
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way as raiyats paving- rent in specie 'I he law makes 
no distinction between rent in kind and rent m specie 
Thousands of raiyats, specially m the province of Behar, 
hold land under the system known as the bhaoh , 
baltai , or bhagdan, and many of them have done 
so for 'fenerations 

It was at one time doubted whether an indigo Indigo con- 
concern or a firm, which has no corporate or legal 
existence as an individual or individuals, could ac- 
quire a right of occupancy. 1 It was contended, on the 
one hand, that the right could be acquired only by raiyats, 
and that members of an indigo concern could not 
come within the ordinary meaning given to that word , 
and that an association of persons constituting a firm, 
who had a large capital and who devoted their energy 
to the improvement of the soil for the benefit of the 
country as also for their own benefit, could not be said 
to be a raiyat On the other hand, it was contended that 
there was’ nothing m the law to prevent the acquisition ^ 
of the right by such an association There was, in^ 
fact, no reason why a firm, cultivating indigo or tea by 
hired labourers, should not have the privileges of raiyats 
in the sense the word has been used in the Tenancy 
Acts.- No doubt the word raiyat ordinarily carries 
Sfvvith it the idea .of poverty, ragged clothes, and miserable 
hovels , but I suppose the law never intended that the 
privileges of occupancy-right should be attached only to 
want and destitution, and not to wealth and palatial build- 
ings If a firm cultivating indigo or tea continues to 
have the same members and to occupy the same piece 
or pieces of land or hold land in the same village 
for more than twelve years, it should have the right 
which the law has cremated for the benefit of cultivators 
The Bengal Tenancy Act, in section 5, read along 

1 Cannan v Kylasb, 25 W R 1 17, Rai v Laidley, I. L R. 4 Cal 
9 57 

y.* Laidley v Gour, I L. R 11 Cal 501 
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The landlord 
hlmaal/ 


'I'Cc^ab rer 
landlord* 


with section a of the General Clauses Act (l of 1868) 
clearly indicates that an association of persona or tT 
firm is a* much capable of acquiring the right as the 
poorest cultivator of the soil 

The landlord himself cannot by cultivating his own 
land even if he were to use the name of a stranger as 
holding the land acquire a right of occupancy m the land 
bo cultivated by him 1 The system of holding land 
in this country btnamt in the names of servants and 
relations, is common though no presumption ought to 
be made m every case in favour of bettamt holding 
Evidence may be given to show that the landlord himself 
has been cultivating and taking the profits of the land 
and such evidence may be sufficient to prove the 
bsjiami character of the holding Cases about benam t 
bolding occasionally arise especially when the landlord s 
interest ia sold and he, the outgoing landlord attempt s 
{q resist the purchaser by putting lorv.ard nominal 
holdere under him 

A co-iharer out of a body of landlords cannot acquire 
the nght by holding and cultivating land and paying 
a proportionate share of the rent to the other co- 
■harera Neither can he do so by holding land with the 
permission of the other joint owners the latter holding 
other lands by arrangement.' It is wrong in principle 
to allow a landlord to have the benefits of the right, 
which the law intended to confer only upon raiyats and 
if a co-sharer landlord were entitled to acquire the right 
of a raiyat, opportunities of committing fraud upon 
strangers and diminishing the actual quantity of raiyati 
land in a village would be great At one time it was 
doubted by the High Court at Calcutta whether such a 
co-»barer could acquire the nght and in one case* It was 


& 


» R«d * SraekUhua ijW R 43<M Radha * R*Wnl, 
L 8a 

RogHoobun 1 Bbh*a a W R.(ASX)9*- 
P«r J*ck*co, J In Kilt* * Shah 13 W R. 418 
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thrown out that the question was one of fact and not of 
law It was held that the conduct of the co-sharers might 
be evidence for proving the existence of a right of occu 
pancy in any one of them But the Legislature has, ir 
section 22 of the Bengal Tenancy Act, indicated that 
such an acquisition of the right cannot be recognized 
The union of two inconsistent rights — of the landlord 
and an occupancy-holder, has been deemed improper 
and against the policy of law, and as soon as they unite 
in the same person, the inferior right is extinguished 1 * 3 
A lessee, such as an ijaradar or farmer of rent 
whether he is known as a ticcadar , katkmadar or 
?nostajir i cannot acquire the right in any land com- 
prised in his ijat'a or farm 4 * * * A man cannot occupy 
Tthe double character of a landlord and a raiyat and 
/acquire a statutory right on the pretence of paying 
•rent to himself 8 If a person is already in occu- 
pation of land as a raiyat and obtains a lease of the 
landlord’s right before the completion of the period of 
twelve years of his possession as a raiyat, his possession 
of the land during the period of the lease cannot be 
counted as that of a raiyat, and the acquisition of the 


1 But see Sitanath v Pelaram, I L R 21 Cal 869 and Jawadul v 

Ram, I L R 24 Cal 143 In this latter case, a division Bench of the High 
Court, consisting of five Judges, held — >“ The effect of a purchase, by 
one co-owner of land, of an occupancy right is not that the holding 
ceases to exist, but only the occupancy right, which is an incident of the 
holding, is extinguished ” The result is that the purchasing co-sharer 
becomes a raiyat What is his status ? If he becomes a non-occu- 
pancy raiyat, he will be entitled to acquire the status of an occupancy- 
raiyat by twelve years' occupation He cannot be an under-raiyat 
The land being raiyati, the incidents of a landlord’s private land cannot 
attach to it Such a tenancy will certainly be of an anomalous 
charafter and one not recognized in the A6t 

3 ACt VIII of 1885, Sec 22, Sub-Sec 3 Lallan Bhaka, 17 W R 2421 

Wooma® Koondun, 19 W R 177 , Ramsarun v Veryag, 25 W R 554 , 

Thomas® Punchanun, 25 W R 503 , Lai v Solano, I L R ioCal 45 

3 The unreported case Kishen v Rajah R idha cited in Lai ® 

Solano, I L R 10 Cal 45, sc, 12 C L R 559 But see Jawadul v Ram, 

I L R 24 Cal 143 
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right remains in abeyance dunng this period. 1 It the 
right was already perfected before the beginning of the 
lease the right would not be lo3t To use the word3 
of Mitter J m Lai Bahadur Sing v E Solano * — 
Dunng the time of the ljara the raiyat remains in * 
possession of the land in a double capacity, and the 
operation of the acquisition of the right of tenancy 
remains in abeyance ' 

A person possessing or cultivating land as a treapas 
ser cannot acquire a right of occupancy 1 If he de 
•lined to have the position of a raiyat paying rent and 
held the land either stealthily or by setting the landlord 
at defiance his wrongful possession would give him no 
nght as a raiyat If he set up a lakhtraj title ho would not 
be permitted to claim the benefit which only a raiyat 
paying rent is entitled to have 4 The setting up of 
a title hostile to the landlord amounts to a disclaimer 
which prevents the acquisition of the right.* 

Permissive possession or possession by a servant af 
such is not that of a raiyat, and cannot confer the nght- 1 

I may here add that the acquisition of the right 
does not depend upon holding under and payment 
of rent to the nghtful owner T The nght is not 
acquired by the raiyat by virtue of any grant but 
it grows from the mere circumstance of his holding 
and cultivating land and paying the rent due in respect 


GuAakah » Jeolall, i L. R. 16 Cal 127 

t L R 10 Cal 45. Bat *®e Gar e JoolaJ L L. R. ifi Gal. 1*7 and 
asayk * Bhagabatl, 1 L. R. 18 Cal. lai 
A. Pmti Meahjan W Sp. VoL, F B 1461 Gurteb * Bhootraa 
a W R. (AS X) 851 Sheikh G bo lam • Rajah Pooroo 3 W R.(AS 
X) 1471 Bhoobanjoy * Ram 9W R 4491 

* SrmmnUy Wood* » KUho •* 8 W R *381 I than v Hurbb 18 
W R. 191 Kaleo » Skaahoooa, 3$ \V R. 4*. 

k. Dabac * Ha ffur * C L. R- 2081 Satyabbama » KrUbma, 

1 L. R. 6 Cal 55 | Ithan * Sbama l L R. 10 Cal. 41 
•A. Woomi * Bokoo, 13W R- 333 1 Uohnr * Ram 11 W R 400 
c — d a Shoo, ip \V R. 338) Sreamirtty » Radhlca ’ r ’ D 
"RaJoT L R. 30 Cal 708. 
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thereof 1 If a raiyat has been induced into the land by 
«$one of several co-owners or the holder of a life-estate 
or a mortgagee m possession or even by a trespasser, 

^he is entitled to claim a right of occupancy m the same 
way, as if he has come into possession at the instance 
of the absolute and rightful owner It is quite immate- 
rial as to whose tenant he has been, provided he has 
held the land bonafide as a raiyat and has paid rent 
therefor 3 

Land must be taken or used for agricultural or horti /Agricultural 
cultural purposes, otherwise no right of occupancy can be tund tend'* 
acquired 3 In Kalee Kishen Biswas v Sreemutty Jankee 
and others'- , Phear J , is reported to have said — •“ The oc- 
cupation intended to be protected by this section (section 
6, Act X of 18591 is occupation of land considered as the 
subject of agricultural or horticultural cultivation and 
used for the purposes incidental thereto, such as for the 
site of the homestead, the raiyat or the malt s dwelling 
house and so on l do not think that it includes occupa- 
" tion, the main object of $yhich is the dwellin g hous e 
itself, and where the cultivation of the soil, if any there 
be, is entirely subordinate to that I had occasion in the 
case of Khellut Chunder v UimrtOj reported in the 
first volume of the Indian Jurist New Series, 426, to 
consider the matter very fully, and I see no reason now 
to alter the opinion which I then expressed ” The 
late Justice Dvvarkanath Mitter, however, was of a differ- 
ent opinion 5 His view of the law was the same as 
that expressed in some of the older cases, but it has been 
held in almost all the later cases on the subject, that 
there can be no right of occupancy in land used mainly 

'f- 1 Zoolfun v Radhica, I L R 3 Cal 560, sc , 1 C L R 388 

* Pandit Sheo v Ram, 8 B L R 165 , ffoolfun v Radh ica. I L. R, 

3 Cal 560 

3 Ramdhun v Haradun, 12 W R 404 

1 8 W, R 250 

4 RamDurga*) Bibx Umdat, 9 B L. R 101 In re Bramamayi, 9 

BLR 109 j Brajanath v Lowther, 9 B L R 121. ' 
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for any but agncultural or horticultural purposes In 
' Afohesh Ckunder Gungopadhya v Btsho Nath Doss 1 the 
question was discussed by Markby J and he came to the 
conclusion that It was settled law that the provisions of 
Bection 6 of the Rent Acts* could apply only to lands 
used for agricultural or horticultural purposes 
1 “ Hotnwie»d . No nght of occupancy can be acquired in land used 
for building purposes J Neither can the nght be 
4 acquired in land used for the erection of a school 
or a charch * and no suit for enhancement of rent 
or even for the recovery of arrears of rent of such lands 
could be maintained in the Collector s Court under 
the Rent Act of 1859 Similarly land used for 
arhats ghats bagars mdigo-factonea or manufac 
tones cannot come within the purview of the Rent Acts 
But if a piece of land has been used by a cultivator for 
his own habitation and it is a part of an entire agncul 
toral holding he acquires a right of occupancy in itjsuth 
the rest of the land in the holding * If a nuyat holds 
his homestead land otherwise than as a part of bn agn 
cultural holding the incidents of his tenancy of the home- 
stead land are regulated by local custom or usage, and 
subject to such local custom or usage the raiyat may 
under the provisions of the Bengal Tenancy Act • acquire 
a nght of occupancy in it- It seems that if a raiyat hold 
^ ingland for agricultural purposes holds his homestead 
land as a different holding in the same village and 
not as a part of his agricultural holding he has 
ordinanly the same sort of right in the homestead 


1 m W R- 40a 

Aa X of 1859 1 Aa VIII ( B C ) of i8<5g 

< Koloe * Koloe, II W R. 183 j .Charch » Rom li W R- $* 7 1 
R»r ee * Biboo 17 W.R. 151 Modd a 9 WUllom Stollcort, «7 W R-44‘ I 
Moh t * Rom, si \V R. 400 1 Rokhol * Dlnomoji, L L. R. 16 C*L djA 

Ron 00 SharooTOoyo* * Bhunhordt, g W R. 53 a - 

< Pofa*o* RoJoo,aa W R. 31 Ij Moh**h 9 BUhooath,a4 WJC 40a- 
^ Aa VIII of 1885, Sec. iBa. 
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/hind as m the agricultural holding 1 The two holdings, 
in such a case, <ire inseparably connected with each 
other The men fact of tin tenant holding his home- 
>te id land and his agrieulturd holding as separate 
fummasy though under the saint landlord, can be no 
reason for applyn g different rules of law to them In 
a good main districts in Bengal, tenants are allowed to 
hold homestead land without payment of any rent, as 
m these districts it is a privilege of the cultivating classes 
to have laud rent-free for habitation. In other districts, 
local custom or usage entitles the raiyat to pay merely 
a nominal sum as rent for his bhi,too and udbastoo lands 
Section 1 82 of the Bengal Tenancy Act intends to pro- 
tect the raivats who hold such homestead hinds, but the 
rule laid dow n therein has nothing to do with other kinds 


Utbandi 


of homestead lands Under the Hindu system, and, it 
would seem, even under the M thomedan system, no rent 
was levied with respccl to the homestead lands of the 
agricultural population, when they were held as in- 
separable appurtenances to agricultural holdings. 

In some of the districts in Bengal, it is neces-/' 
sary to keep land fallow for a year or two, in order that lands 
fertility may be restored Cultivation for successive years 
takes away the productive power of the land to such 
an extent that the raiyat is obliged to have re- 
course to other pieces of land Manuring is un- 
known or is disproportionately cosily In the dis- 
trict of Nadia such lands are known as utbandi or 
nucksan 2 In Dwarkanath Misree v Noboo Sirdar 3 , an 
utbandi tenure is defined to be one “ I ff which the raiyat 
Isolds a certain area of land, but for which he pays 


^ent acc ording to the quantity of that land which year 
year he cultivates The rent varies according to 


1 See Kalee v Sreemutty Jankee, 8 W R 250, Pogose v Rajoo, 22 
W R 5115 Mohesh v Bishonath, 24 W R 402 

* Prem v Shoorendro, 20 W R 329 

3 14 W R 193 
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L|ia cultivated area. ' Under the Acts of 1859 and t86g 
if the raijat paid rent for the period he could cultivate 
and did not pay when he could oot cultivate, or paid 
only for as much land as he could cultivate in any year, 
the holding and cultivation for more than tnclre 
years, though discontinuous gave him a right of 
occupancy 1 Section 180 of the Bengal Tenancy Act 
has made a material alteration in the status of utbatuit 
raiyat* No occupancy right is now capable of being 
acquired in utbandi lands, unlesB the same piece of land^ 
has been held for twelve continuous years * Section 19 
of the Act, however makes an exception in favour of 
rights acquired before the commencement of the Act, 
by operation of any enactment custom or otherwise* 
FUhertc*, The right cannot be acquired in julkars or tanks 

when such julkars or tanks are not appurtenant to 
land acquired or held for cultivation * If a ratyat holds 
* a tank as a part of an agricultural holding the water of 
the tank being used for domestic purposes or for imga 
tion or preparation of jute or similar other crops, he 
acquire* a right of occupancy in it* But ho cannot 
acquire the right in a tank used only for the rearing 
and preservation of fish when it is not a part of an 
agricultural holding * 

'VputureUod. Pasture land has been held to come within the pitr 
view of section 6 of the Rent Acta* The right may be*' 
acquired in land used for grazing horses • But a tenant 
cannot acquire a right of occupancy merely by the user 


Pwarfca * No boo, 14 W R. 193 Pnra *. Shoorendro, 30 W R. 
• Bhutan, L L. R. 17 Cal- 393 

Woomt * Go pal a W R ( AS X ) 19 Sib 00 * Go pa l, 19 V R. 
too i NUihl « Ram JoW R- 341 

Woo ma * Gopai, a W R, ( AS X ) 19 ; Sfboo * G p-il 19 Vf R> 
*00 NWhl * Ram 30 W R. 341 j Sham * Tha Court of \V« dJ *3 
W R. 433 [ Ja^jotmodhoo » Pro motto, L L~ R. 4 Cal 7^7 Boll/* » 
Akram 1 LR 4 Cal. 961 

A« Vflf of 1885. S«c. 193. FI ta patrick * Wallace U W R* 
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of pasture land of his landlord, if he does not pay 
rent for the same, though he may acquire a right in the 
nature of an easement 


The right cannot ordinarily be acquired in land held 
by the proprietor of an estate or a tenure-holder as 
Ins private land , known in Bengal as khamar, mj or 
nij-jot, and in Behar as zirat, mj , sir or kamat 1 
The distinction between teneinental lands and the 
lord s domain is well-known The lord's domain of 
feudal Europe resembles in many respects the lands 
known - as ntj jot &c , in the Bengal Provinces 


* 


^ncient 


times, the chiefs in hndia as elsewhere, had 


lands held and cultivated by themselves, by members 
q j their families or hired labourers, and at the same tim e, 
they collected a share of the produce of ordinary raiyati 
[ahds as land-tax 
cuItT 


In course of time, the chiefs ceased To 
cultivate the lands themselves or through members of 
their families , but cultivation by means of hired labour, 
principally through the aid of the sudras, continued 
for a long time When the Mahomedan government 
reduced the native chiefs to the position of zemindars, 
it a llowed the lands which they held as nijjjot or khamar 
to remain in their possession, but did not exact j,ny 
land tax for th em The land-tax that was levied through 
the zemindars was for lands held by raiyats, artisans and 
persons following trades and professions The quan- 
tity of land held by each zemindar as mj-jot or 
khamar was limited, and the fiscal authorities very seldom 
permitted him to extend it The farmers of revenue, who 
ultimately acquired the rank of zemindars, were also 
allowed to hold lands of a similar description The exten- 
sion of the quantity of nij-jot or khamar land was, how 
ever, not unfrequent, but there is every reason to believe 


Proprietor’s 
private lands 


1 Aft X of 1859, Sec 6, A<ft VIII ( B C ) of 1869, Sec < 5 , A<ft 
VIII of 1885, Sec 1 16, Gour v Beharee, 12 W R 277, Bhugwan 
v Jug Mohun, 20 W R 308; Hurish v Gunga, 35 W R, 181 , Obhoy 
v, Kanye, x C L R 394. 
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that such extension was surreptitious Encroachments On 
[waste lands and occupation of lands abandoned by raivats, 
were the principal means adopted by xemindars for 
increasing the quantity of private lands 

The proprietary right of the Government in waste 
lands is a matter of controversy and high authorities 
have said that waste lands m India theoretically belong 
ed to the various village communities and were capable 
.of being brought under cultivation as soon as there 
were opportunities for it There were waste lands and 
virgin forests lying at a distance from inhabited vil 
lagea and these would not come within the definition 
of the common mark In ancient times temporarily 
uncultivated lands used to form parts of village 
domains but they would sometime or other be culti 
vated and thus merge in the arable mark Encroa h 
moots on such waste lands by the landlord himself would 
decrease the quantity of land available for the use of 
raiyata and prevent an increase in the land tax which 
should have come into the imperial exchequer The raiyats 
themselves would for obvious reasons resent such en 
croacbments The Mahoraedao government neces 
'Banly discountenanced the extension of zemindar's 
private lands by means of gradual inclusion of 
parts of the uncultivated waste lauds which were re 
served by the common law of the country for the 
tase of the peasantry and the increase of revenue 
The Bengal Tenancy Act though it lays down rules 
[or the determination of the character of any land as 
raiyati or private distinctly contemplates that there 
sho uld be no extension of the quantity of proprie- 
tor's private lands m any village It excludes uncul 
Uvated or waste lands * which according to the estab- 
lished usage of the country have always been reserved 
for supplying the necessaries of life of an ever growing 

1 Majrm* a VUUga Communltlw, p. 1 62 flrt Edition). 

• Cf. Uftara I, p. 7 
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population It makes rules for the record of proprietor's 
private lands, and such records will effectually prevent 
land-owners from extending them 1 

When a tenant abandoned his holding or was com- ^ mds abant'" 


spelled to abandon by the tyranny of the landlord, the 
land thus left vacant might be cultivated by the landlord 
himself for his own profit, until another tenant would 
come in and occupy it fn theory, the land . 
notwithstanding cultivation by the landlord himself , 


between the owner of the land and the cultivator, neither 
did it create tn favour of the cultivator any interest in 
fhe land so let out It was really cultivation by hired 
|abour, a share of the produce being taken by the 
labourer as remuneration or wages. Vnhaspati, 
as quoted m Parasxratnddhava, says — “ The culti- 
vator is entitled to a third or a fifth share of the 


doned by 
raiyats. 


[\vould not be a pa rt of bis private lands, but would c on- 
t inue to be a part of the taiyati lands of the village. 
It was the duty of the landlord to let out the land to 
a tenant as soon as one was to be had, and he would 
commit fraud on the state if he did not do so. As 
I have already said, surreptitious occupation must 
have been common, but the land law and the fiscal 
system of the country required that such lands should 
be let out at the first opportunity X^ e Y could not in 


qlden days, and cannot now be nit-jot or sir 

The private lands of the zemindars and persons 
having a similar relation to the peasantry were thus 
limited in extent, and theoretically incapable of ex- 
tension They were not always cultivated or caused 
to be cultivated by the land-owner himself , they were 
let out occasionally on rent in specie, but more 
generally at half the produce or even a smaller share 
The letting ou t, in fact, did not, according to ancient 
theory, create the relationship of landlord and tenant 


Tenants’ right 
in private 
lands. 


A£t VIII of 1885, Secs 117-120 
O (I) 


1 
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produce * n The text occurs in the chapter on Wagts In 
Pardsaramddhava , and the commentator explains that ‘ a 
fifth share is due to the cultivator if he receives food and 
raiment from the owner of the land a third if he does 
not In later days, the share became generally a half 
instead of a third and hence these cultivators used to be 
^called drdhanrt Half the prnrinn* wan del iverable j ;o 
" ^ hc land owner by the cultivator not as rent, b ut 
[h c~ lafuT owner who was entitled to cultivate th e 
[ and himself or by hired labour allowed him t o 
retain a halt as the price of his labour The theory 
qf law at the present day. i» that payment to th e 
l andlord in kind is as much rent as payment in speci e 
h ot the prevalent notion amongst the people and 
t he gcpcral practice with reference to mj jot lands 
a j;e more in harmony with the rule laid down b y 
t he sa ge Vnhaspa tt Wherever the Rent Act* have 
not made much impression a cultivator holding land 
on terms of payment in kind, has not, in practice, that 
imountof stability as an occupancy raiyat ought to have, 
but is liable to be ejected at the end of any agncul 
tural year The principle that underlies the rules laid 
down m the Acts of i85g i86g and 1885 is that the 
proprietor is entitled to bold and cultivate ntj jot, 
str or ttrat land by hired labour in any year he 
please*. The mere occupation for a number of year* 
by a raiyat does not make the land ratyatii and 
deprive the landlord of the right of re-entry at the 
end of any agncultnral year The raiyat cannot 
acquire a right of occupancy or even the status of 
a non occupancy raiyat simply by occupation and 

1 fUHTii *7 1 — Stnritl, Cal- 

cutta A S Publication, VoL III., p *31 

* miivw irVYir 1 

*T5W TOVhCPt Tmwr | Paxaaar* Sfflfiti C*Iwtta 

A. S. Publication, VoL III p. 231 
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payment of rent, as he may with respect to ordinary 
raiyah lands. 1 

But notwithstanding that a piece of land was 
originally the private land of the proprietor, t ie may 
fiy his conduct waive his right to hold it as no n- 
M Ziyati and may make it raiyati The Settlement Reg- 
ulation’ included m the assessment of land revenue 
the profits of nankar , khamar, mj-jot and other private 
lands as of ordinary malgoosan or raiyati lands This 
[Regulation did not lay down any rules as to the 
rights of the 1 and-lord with respect to these lands in 
relation to the raiyats The words of the Regulation, 
however, are clear, as indicating a distinction between 
vial goo 2 a n or ra tya /glands and non malgoozan or non - 


| raiyati lands The Rent Acts provide that if any land, 
being mj-jot, khamar or sir, has been held under a lease 
for a term of years or under a lease from year to year, the 
raiyab does not acquire therein a right of occupancy or 
the right of a non-occupancy raiyat 8 But if the holding 
Qf the land by the tenant be for other than tor a term 
p f years or from year to year, ij: is impressed with th e 
character of ordinary raiyati land| and the tenant ma y 
Require a right of occupancy therein 4 

Questions of difficulty frequently arise in determin- 
ing whether any particular piece of land in a village 
is raiyati or non raiyati It is always to the benefit 
of the raiyats that it should be declared to be a 
part of the raiyati lands of the village, while the pro- 
prietor would have as much non-raiyati land as is 
possible The burden of proof is on the landlord, the 
presumption of law being that no land is khamar , 
sir or mj-jot, until the contrary is proved 5 It is 


An excep- 
tion 


* 

Distinction 
between 
raiyati and 
non-raiyati 
lands 


1 ACt VIII of 1885, Sec 1 16 3 Reg VIII of 1793, Sea 39 

*A ftX of 1859, Sec 6, ACt VIII ( B C ) of 1 86g , Aft VIII of 
188s, Sec. 116 See Bhugwan z Jugmohun, 20 W. R 308, Shaikh 
Ashruf v Ram, 23 W R 288 

4 Gour v Beharee, 12 W R 277 
s Aft VIII of 1885, Sec t2o, Sub-Sec 2. 
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not easy, however, to gjve evidence aa to the character 
r the land had at the date of the Permanent Settlement 
and the Bengal Tenancy Act has accordingly laid down 
in section iao rules for determining what lands should 
be considered to be private Under that section, caltiva 
fcion by the proprietor himself with his own stock or by 
his own servants or by hired labour for twelve continuous 
years immediately before the passing of the Act if 
cultivated as khatnar &e is sufficient evidence for 
proving any piece of land to be private Recognition 
by village usage even if the land is ordinarily let 
out to tenants is also sufficient to make any piece of 
cultivated land khamar nijjot or sir Local custom or 
village usage Is undoubtedly very good evidence as to 
the character of any land in the absence of other direct 
and reliable evidence. 

^ Privet* Uoda The Bengal Tenancy Act, you will notice speaks 
belonging to only of the private lands of proprietors i e persons 
Lddix* owning an estate or part of an estate. The Rent 

Acts of 1859 and 1869 spoke of the proprietor of 
an estate or tenure , and they evidently meant tenure 
holders who succeeded in obtaining leases of entire 
villages including raiyati as well as non raiyatt lands 
The character of any piece of land should not change 
by the mere transfer by the proprietor of his right by way 
of a putm or leases of a similar nature An tjarada ? 
or a thuxadar holding a village would by virtue of his 
lease have the same sort of right in the private land of 
th? proprietor as the proprietor himself By the ex 
pression proprietor s private lands used in the Bengal 
Tenancy Act, we are not to understand that only 
persons who are proprietors within the meaning of 
the Act are capable of having private lindu, the 
expression refers only to the origin 1 e the nature of the 
land as held at the time of the Permanent Settlement, — 


A a VIII of 1885, Sec. 3, d. (4) 



HOW ACQUIRED ? 

mj, mj-jot } sit , an at, khamar, kamat , as distinguished 
from ntul^oosan or taiyati lands 

Hie Baigil Tenancy Act has also made an exception 'hh ur and 
to the icquisition.m the ordinary mode, of occupancy right dearab land3 
in thur and dcatah lands 1 Chur or dearah is a piece of 
new-forim d land by the action of the sea or a river The 
Buigal rivers froqu* ntly shift their courses, and the for 
(nation of islands m the midst of rivers is not unfrequent. 

Under the provisions of Regulation XI of 1825 and 
\ct IX of 1847, tiie Governnunt officers are required 
to surve) and measure these new-formed lands to enable 
them to ascertain what rights the Government has in 
them, and to assess them when necessary Such surveys 
„are technically known as dearah These lands are 
under the frequent risk of being diluvtated, and they 
are also temporarily uncultnrable by reason of their 
being low or sandy. The Legislature has, therefore, pro 
vided that the mere fact of occupation of such lands as a 
iraiyat by a settled raiyat is not sufficient to create any 
.right of occupancy in them Chut or dearah lands may, 
however, in due course of time be so permanent in 
character that the Collector of a district may deem it 
proper ’to declare that they have ceased to be char 
or dearah, and then a cultivator may acquire a right of 
occupancy in them in the same way as in any other land.* 

Under section 6 of Act X of 1859 and Act VIII(B C ) acqulr 

of 1869, the acquisition of the right depended upon edbyoccupa- 
possession for a period of at least twelve years and t'velveyears. 
payment of rent, the material words used being — " in the 
land so cultivated or held " The right could be acquired 
pnly in the particular piece'or pieces of land held and 
cultivated by a raiyat for the required number of 
years. The Bengal Tenancy Act has made a material 
addition as to the means of the acquisition of the right, 


1 Aft VIII of 1885, Sec 180 
* Aft VIII of 1885, Sec i8p, Sub-Sec 3. 
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except as to utbandi chur or dearah lands A set tled 
gaiyat may now acquire the right m any land .Jbeld „by 
him in the village m which he is such a raiyat even jf 
the period of occupation be much shorter than t welve , 
years 1 For him, occupation for twelve years is not 
necessary As soon as he touches a piece of land as a 
laiyat he acquires an occupancy right in it 

Section 6 of Act X of 1859 and Act Vfff ^BC; of 
1869 laid down that a raiyat could acquire a right of 
occupancy by twelve years occupation whether he held 
under a pottah or not, and section 7 made an excep 
tion that the provisions of section 6 of the said Acts 
would not affect 1 the terms of any written contract for 
the cultivation of land when it contains any express 
stipulation contrary thereto The question as to the 
^effect of occupation under successive written leases for 
terms of years aggregating to more than twelve years, or 
under a single lease for a period of mori than twelve 
years was raised in several cases and there were conflict 
ing judgments The matter ultimately came before a 
Full Bench of the Calcutta High Court in Pundit Skeo 
Prokash v Ram Sahoy Singh * The whole ques- 
tion, said Couch, C J ‘ turns upon what is the mean 
ing of an express stipulation contrary to the raiyat 
acquiring the right of occupancy Now where there 
is a pottah for a fixed term, no doubt at the expiration 
of that term the landlord has a right of re entry upon 
the land and if the raiyat does not give up possession 
the landlord may recover the land from him The land 
lord need not re-enter upon the land if he does not 
think fit he may and often does allow the tenant to 
remain in possession of the land I cannot consider 
that the right of r r entry which arises by reason of the 
expiration of the term named in the pottah can be re 


1 ASt VIII of 1885 See*, ao k ai Ant* p 3.15 
17 W R F B 62, *e^ 8B.LR. 165. 
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garded as an express stipulation that the- raiyat shall not, 
if he occupies the land for more than twelve years, ac- 
iquire the right of occupancy given by section 6” The , 
law, as interpreted in this decision and the other deci- Covenant for 
sions 1 that follow it, seems to be, that whether a raiyat re entr y 
held under a single lease or under different leases follow- 
ing one after the other, he acquired a right of occupancy 
in the land so held by him, provided the entire period 
<of occupation exceeded twelve years, and provided there 
was no express covenant for re-entry by the landlord at 
the expiration of any one of them An implied cove 
nant for re-entry was not sufficient to defeat the 
statutory right which could be acquired by a raiyat by 
twelve years’ occupation An express covenant for 
re-entry, however, entitled the land-lord to eject the 
raiyat at the end of the term, but if the landlord allowed 
the raiyat to hold on after the expiration of the term of 
of the lease, he was entitled to add the period of his 
occupation under the lease to the subsequent period, and 
if the total period exceeded twelve years, the raiyat ac- 
quired a right of occupancy a Where the landlord show 
ed, by his acts and conduct and specially by receipt of 
rent for any period subsequent to the expiry of the 
please, an intention to allow the raiyat to hold over, 
the tenancy became one from year to year, and as 
regards raiyati lands, this was enough to give him the 
status of an occupan cy-raiyaf, as soon as possession 
for the statutory period of twelve years was com- 
pleted But if the landlord showed by some overt 
act his intention of taking possession on the expiry 
of the written lease, and merely delayed in bring- 
ing his suit for ejectment, and did not accept rent from 
him for any subsequent period, the landlord's right to 
re-enter was not gone, and he could bring his suit with- 

1 Golam v Hurish, 17 W R 552, Naram v Munsur, 25 W R. 155 

* Ebadutoollah v Mahomed, 25 W R 114, Mukhtar v Brojraj, 9 
C L R 143 
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in twelve years of the date of the termination of the 
tenancy, when his cause of action arose. 1 The Bengal 
Tenancy Act has however, laid down that a raiyat ac 
quires the nght by occupation for twelve years whether 
he holds ‘ under a lease or otherwise. So that he ac 
quires the status of a settled raiyat after the continuous 
holding of land in a village for the period of twelve 
years, whether there is a covenant for re entry or not^ 
He may hold one piece of land for five years another 
for four and a third for three and he then becomes a 
settled raiyat and has a right of occupancy in any 
piece or pieces of land so held by him either at the 
end of or subsequent to the twelve years As we have 
* teen the Legislature has imported the idea of a khod 
ka xt raiyat. and has given his status to any person holding 
any land in the village for a continuous period of 
twelve years, notwithstanding that the particular pieces 
of land held by him have beeD different at differ 


ent times Section 178 of the Bengal Tenancy Act 
/*ub-6ecUon 1, clauses (j) and ( 3 ) has laid down a rigid 
rule as to contracts made before or after the passing 
of the Act and occupation as provided for in sections 
ao and 31, creates a nght of occupancy, and nothing in 
any contract shall bar the acquisition of or take away 
the right A covenant for re entrv will not entitle the 
landlord to eject a tenant from the land held by him and 
there is no provision in the Act for the ejectment of a 
aettled raiyat on the expiry of the term of his lease 
the law limiting the grounds of ejectment to those 
pontamed In section 35 of the Act only Such a cove 
naot for re entry is now Invalid and is not enforceable 
^ tenant acqu ires the status of a non occupancy 
raiyat as soon as he Ts a dmitted to the occupation 
^T'affy'pTetbc of l and, ancTa right of re-entry is not easily 
Enforceable by the landlord 


1 K*be*J c Ruths, 16W R. i+C 
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In Thakooranee Dossee v Btsheshur Mookerjee the 
High Couct held that the holding of land for twelve 
yeata, whether wholly before or wholly after, or 
partly before and partly after the passing of Act X of 
1859, entitled a raiyat tj a right of occupancy, and 
the Bengal Tenancy Act has expressly laid down the 
same rule of law in the words, “ wholly or partly before 
or after the commencement of this Act’ >a A raiyat 
is also entitled to the benefit of the occupation by his 
father or other person from whom he has inherit- 
ed “ A person shall be deemed to have held as a 
raiyat any land held as a raiyat by a person whose 
heir he is ” 3 

The continuity of a raiyat’s occupation may, however, 
be broken by wrongful action on the part of the landlord, 
such as forcible ouster In such a case the landlord, after 
the tenant has recovered possession by a suit or other- 
wise, ought not to be allowed to take advantage of his 
own wrongful act, and say that the continuity has 
been broken and no right of occupancy has been ac- 
quired 1 So, also, if the landlord enters into the land 
after alleged abandonment by the tenant, and the tenant 
afterwards succeeds in recovering possession by a suit 
under section 87 of the Bengal Tenancy Act, the latter 
shall not lose his right of pleading continuity of posses- 
sion, notwithstanding that he has intermediately been 
out of possession for more than a year 

When land is held by two or more co sharers as 
a raiyati holding, each of them holds as a raiyat and 


Holding part- 
ly before and 
partly after 
the passing 
of the Rent 
Aft. 


J 


■h 


Dispossession 
by landlord 


■v 


Holding by 
co-sharers 


'BLR(FB) 203 , sf,3W R , ( Aft X ) 39 

* Aft VIII of 1885, Sec 30 , Sub-Sec 1 

* Aft VIII of 1885, Sec 20, Sub-Sec 3 And see Aft X of 1 859, 
Aft VIII ( B C ) of 1869, Sec 6 Watson v Shurut, 7 W R 395 f 
Nimchand v Mooraree, 8 W R. 127 , Lai v Solano, I L R 10 Cal 45, 
sc , 12 C L R 559 

A- 1 Aft VIII of 1885, Sec 30 , Sub-Sec (6) Lutteefunmssa v Poohn 
Beharee, W R , Sp Vol , (F B ) 91 , Mahomed Gazee v Noor Maho- 
med, 24 W R, 324 
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acquires a right of occupancy 1 The mere fact of joint 
holding by a number of persona does not prevent the 
right as to the entire land growing in any one of the 
joiot tenants or tenants m common The decisions under 
Acts X of 1859 and VIII ( B C ) of 1869, however, are 
not uniform, as mdeed they do not expressly lay down 
any rule as to the right of one out of a number of 
tenants bolding jointly * 

As regards the private lands of proprietors when held 
by raiyats the acquisition of the right does not depend 
merely upon occupation and payment of rent for twelve 
years as in the caae of ordinary raiyati lands The right 
cannot be acquired when auch lands are held 1 under a 
lease for a term of years or under a lease from year to 
year * It would seem specially having regard to the 
provisions of section 178 of the Bengal Tenancy Act 
that the Legislature has not thought proper to impose any 
restrictions on contracts of leases of non raiyati lands A 
lease for a term of years whether there is aay erpre** 
covenant for re-entry or not, entitles the landlord to re 
enter his private lands and whether the raiyat holds 
under one lease or successive leases possession for twelve 
years gives him no nght to hold on No right of occu 
pancy accrues if the holding is under leases renewed 
year after year whether they are verbal or written 4 

Non payment of rent does not bar the acquisition 
^of the nght * neither does it involve the forfeiture 
|of the right when once acquired • Under Act X of 18591 


'•). Aa VIII of 1885 S« 30 cL 4 

Shaikh Mihomcd * Riniprmsad, 8B LR-338[ A. J Forb«i w 
Rami »U aa. W R- 51 

< ASXof 1859, Sec. 6 1 AS VIII (BC ) of 1869, Sa. 6 and AS VW 
0/ 1885, Sec. u6. Gocrhore* * Boh ire*, 12 W R- *77 1 Horlih » 
Gang*, aj W R. 181 

Goor * Belmree ifl W R 277 *c 3 B L. R. App 138 1 Bbnfwaa 
* JogmohoD 30 W R 308 1 Arhruf * Rim Klshor* a] W R. 383. 

N train » Op lr L L. R. g C*J n C I» R 4*7 

r * M 0*7*1 ol It * Noonah.n L L. R. 9 Cal 8o8j Brojtadro * 
Bun go 1a C. L. R. 389 j NUmooy * Socaton, I L. R. f 5 *7 
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the High Court held that when a tenant had held for a 
period of twelve years as a raiyat, non-payment of 
rent for some years did not extinguish the right In 
£ Varain Roy v Op nit Mtss er 1 . it was held that for the 
acquisition of a right of (occupancy, only two conditions 
were necessary — (i) the cultivation or holding of land 
for a period of twelve years, and (2) that the person 
holding or cutivatmg land should be a raiyat Non- 
payment of rent might be a valid ground for holding that 
the land was held not by a raiyat but by a trespasser 
Tj die m aintena nce of the right is dependent upon pay - 
qjent of rent but not the acquisition of it But the 
failure ot a tenant to pay rent only entitled the landlord 
to re-enter by ejectment under the provisions of section 
78 of Act X of 1859 and section 52 of the Bengal Act VIII 
of 1869, the tenant having under them the right to protect 
himself by the payment of the arrears and costs within 
fifteen days of the date of the decree Non-payment of 
rent before suit did not by itself cause a forfeiture of the 
right of occupancy already acquired by a raiyat ^ 

During the continuance of the relationship of land- Raiyat’sduty 
lord and tenant, the main duty of an occupancy-raiyat is to pay rent 
to pay his rent regularly, as indeed it is the primary duty 
of all tenants to their landlords The rate of rent is 
generally determined by contract, and in the absence 
of a written contract, oral evidence is always ad- 
mitted If a written lease exists, it is provable in 
the ordinary way Unless the contract has been en- 
tered into, subsequent to the passing of the Bengal 
Tenancy Act, rent is payable at the contract rate, if the 
contract is otherwise valid But if the contract is one 
executed after the Bengal Tenancy Act came into force, 
and, in districts where that Act prevails, the contract rate 
must be evidenced by a written instrument duly regis- 
tered by the tenant, if the rent payable is higher than 
that paid before The enhanced rate must not also ex- 

I L R 9 CaJ 304, sc, n C R, 417 
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cecd the rent previously payable by more than two 
annas in the rupee t e one eighth No rent at enhanced 
rate is also allowable for fifteen years from the date of 
the previous enhancement 1 A contract in contravention 
of any oT the special provisions as to occupancy raiyats 
is invalid in law, and a suit for rent on such a contract 
is liable to be dismissed except as to the rent previous 
ly payable But any arrangement in settlement of a 
dispute as to the amount and character of the rent is 
not rendered invalid by the operation of the Act * nor 
ts the landlord debarred from recovering - rent at an 
enhanced rate, when it has been actually paid for a 
continuous period of not less than three years im 
mediately preceding the period for which rent (s 
claimed by the landlord * The contract is not also 
invalid if the enhanced rent is payable on account of 
an improvement effected at the expense of the landlord, 
and the improvement exists and substantially produce* 
its estimated effect 4 If the productive power of any 
piece of land has been increased by any work earned 
out under the provisions of the Bengal Drainage Act 
of i88o* the landlord is entitled to enhanced rent 
in accordance with the valuation under the Act and the 
restriction imposed by the Bengal Tenancy Act does 
not apply It is valid when the land has been held 
at a specially low rate of rent in consideration of 
the cultivation of any particular crop such as indigo 
for the convenience of the landlord • These provirf 
ions in the Bengal Tenancy Act restraining the right 
of free contract are intended for the wisest purpose 
—the protection of the weak and the unlettered from 
the strong hand of the landlord 


AS VIII of 1885, S*e. 29, cl*, (b) and (e). 
Sb*o w R*m, I L R. 18 C*l . 333. 

* Aft vm ol 1885 Soc- 39, prorUo (1). 
Ibid, prortso (a) 

AftYICB C 1 of 1880, S«c. 4* { ) 

Aft VIU of 1885, S*a, 39, pccnrUo Oh 
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If no written contract exists, the amount of the Amount of 
tenant’s annual rent payable in any particular year is rent 
generally the rent paid in the last preceding agricultural 
year 1 * Oral evidence of enhancement of rent, even when 
it is admissible, is seldom believed The landlord 
generally attempts to prove that rent has been in previ- 


ous years paid at the rate claimed pral evidence i s 
usually supple mented by zemindan papers known under 
yarious names — -jummabandis, jiunmawasils , thokas , 
karchaSj shehas, & ‘c , and now-a-days, check counter- 


foils The question of the admissibility of these papers, 
their use as corroborative evidence and the mode of 


proving them properly fall within the scope of the Law 
of Evidence , . 

Rent is usually payable m instalments, though pay- '^instalments'* 
ment in one lump sum at the harvest time or at the end 
of the agricultural year is not uncommon The instal- 
ments are regulated by agreement or established usage * 

An agreement as to instalments need not be evidenced 
by a written instrument Where no agreement is proved 
or is provable, established, usage of the perganah or the 
local area in which the holding lies, and not the practice 
of payment by the raiyat for a long series of years in 
proof of local usage, may be proved 3 If there be an 
*■ agreement or local usage for payment in monthly instal- 
ments, rent is recoverable monthly, notwithstanding 
that the practice with reference to a long period or any 
particular person has been different 4 The Bengal 
Tenancy Act has made rent; payable ui quarterly in- 
stalments with reference to the agricultural year, if 


1 Aft VIII of 1885, Sec 51 Enayutoollah v Elaheebuksh, W R , 
1864, ( Aft X) 42 , Jumaut Ah v Chutturdharee, 16 W R 185 f Tara 

v Ameer, 22 W R 394 

3 Aft X of 1859, Sec 20, Aft VIII (B C ) of J 86 g L Sec 31 and~Aft 
VIII of 1885, Sec 53 

* Chytunno v Kedar, 14 W R 99, Hira v Mothura,, R, 15 
Cal 714 , Watson v Sreekristo, I L R 21 Cal 133- 
1 Pearce v Brojo, 21 W, R 36 , 22 W R 428, 
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(there be no proof of an agreement or established usage 1 
A decree for rent at any previous period, in which the 
question of instalments as based upon an agreement 
or established usage was decided is very good evidence, 
and may be used between tbe parties but if the 
decree directed payment at the end of the year without 
any finding as to intermediate instalment based on 
any agreement or established usage it is not suffi 
cient evidence to override the law as laid down in 
the Bengal Tenancy Act.* Under tbe Acts of 1859 and 
1869, rent, to the absence of any contract or established 
usage to the contrary was payable annually at the end 
of the agricultural year 

Rent becomes due at the last moment of the time 
which is allowed to the tenant for payment which it 
the sunset of the day on which an instalment falls 
due.* It Is ordinarily the duty of the tenant to tender 
payment at the malcutchery or village office of the 
landlord * If no payment is made at or before the time, 
the amount payable becomes an arrear of rent 1 

Interest is payable on arrears of rent The rate 
of interest is generally regulated by contract which 
may be either written or verbal If there be no con 
tract evidence may be given of local mage or the prac 
tice for a long senes of years But wherever the Bengal 
Tenancy Act prevails, no contract, entered into subse- 
quent to the passing of the Act (14th March 1885), for 
payment of simple interest at a rate higher than twelve 
per centum per annum is valid * If the contract was en ] 
^tered into before that date interest is payable according 


1 AA VIII of 1885, See. 33 1 H«axnfc* Kuzne/i w JjgxdJcdrx, J. L 
02 C*l. 214. 
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to the contract. In the absence of evidence as to contract 
or local usage, interest at twelve per centum per annum 
was payable under Act X of 1859, though it was discre- 
tionary with the Court in any case to allow it or not 1 * 
The Bengal Tenancy Act has taken away the discretion, 
and interest at twelve per centum per annum is always 
leviable, if there is no contract or local usage to the 
contrary If no contract or local usage be proved, 
interest is payable from the expiration of each quarter 
of the agricultural year in which the instalment falls 
due 3 But the rule is subject to the proviso to section" 
53 of the Bengal Tenancy Act 

The Court may, in substitution of interest, award 
damages not exceeding twenty-five per centum on the 
amount of- the principal rent decreed But there can be 
no decree for both interest and damages 3 

The rent and interest or damages are payable to the 
landlord, but the question frequently arises — \ VT10 is 
fche landlord ? You have already seen that a tenant, 
holding even under a trespasser, acquires a right of oc- 
cupancy, and the true owner of the land cannot ej’ect 
him, but he is entitled only to rent 4 Succession and 
transfer, and devolution of interest in the various ways 
recognised bylaw are frequent, forcible ouster of the 
true landlord is also not unfrequent Boundary disputes 
between adjoining landlords are also very common 
Thus the difficulty of finding out the true landlord is 
sometimes very great You will frequently meet with 
cases, especially of chur lands, in which you will find 
the raiyats choosing their own landlords and changing 
them as often as they please. 

1 Kashee v Mynuddeen, i W R 154, Radhika v Urjoon, 20 W R. 

128 , Beckwith v Kisto, Marsh 278 

3 Aft VIII of 1885, Sec. 67 

* Aft VI ( B C ) of 1862, Secs 2 and 3 , Aft VIII ( B C ) of 1869, 
Secs 44 and 45, Aft VIII of 1885, Sec 68 Nobo v Baroda, 1 W.R. 100 

4 Ante pp 3 I 4 - 3 IS. 
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Where the holding of a raiyat it directly under a 
' proprietor (as the word is defined 10 the Bengal 
Tenancy Act), and is a part of an estate rent is 
payable to the person whose name- is registered under 
( he Land Registration Act of 1876 1 Not only is 
an unregistered proprietor not entitled to tue for 
rent but the Bengal Tenancy Act lays down that 
a person liable for the rent is not entitled to plead, 
in defence to a claim by the person so registered, that*' 
the rent is due to any third person 1 The raiyat has 
only to go to the Collectorate of the district and enquire 
who the person is whose name is registered in the 
Collector’s Register and he is bound to pay him rent 
and is by such payment fully indemnified against the 
claim of any other person No question of title can 
therefore arise in a rent suit by a registered propnetor 
Registration under .Act VII (BC ) of 1876 was not 
sufficient to give a title to claim or recover rent under 
the Act of 1859 It waa necessary to prove the relation 
^Bhlp of landlord and tenant by other evidence. 1 

Intermediate tenure holders are not under any dis 
ability with respect to the realisation of rent from raiyats, 
on account of the non registration of then names in the 
books of their supenor landlords But in districts in 
-rwhich the Bengal Tenancy Act has operation, and the 
[person suing for rent is an heir of the last recorded 
permanent intermediate holder or a transferee from him 
registration in the landlord s office is necessary The 
person succeeding to a permanent tenure is not entitled 
to recover rent by suit or any other proceeding under 
the Act, until the Collector of the District has received 
the notice and fees prescribed in it 4 But the rule does 
not apply when the succession opened out before the 

Act came into force.* 

n Aa vii ( b c. ) of 187$ s*c. 78. X Aa viii ot 1885 s«. 60. 

'fy Run * SbtHth Harel L L R. 9 C*1 517 
* Aa VIII of 1885, S*c*. 15 *»d 16. 

Jl. 1 ProfulUh * Suniruddlo L L R. M C*L 337 
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As the law at present stands, the following rules 
may be laid down for determining whether the relation- 
ship of landlord and tenant exists — 

(a) If the raiyat holds under a duly registered 
lease, or a written lease admissible without registra- 
tion, the lease itself, pnma-facie , proves the rela- 
tionship, and the raiyat is bound to pay rent to the 
lessor On the death of the lessor, his legal representative 
is entitled to the rent, as soon as his name is registered 
in the superior landlord’s office under the provisions of 
sections 15 and r 6 of the Bengal Tenancy Act In a 
case of transfer, voluntary or involuntary, or sub 
lease by the tenure-holder, proof of transfer or sub- 
lease entitles the transferee or the lessee to receive 
rent But the raiyat, if he has not been induced into 
the land by the lessor mentioned in the written contract, 
is always entitled to show that the lessor had no title at the 
date of the execution of the lease and that another person 
is entitled to realise rent 1 A raiyat claiming a right of 
occupancy, even if he has been induced into the land by 
the lessor, is entitled to show that he took the lease from 
a wrong person, and that the rent is really payable to 
another He is not estopped by the provisions of section 
r 16 of the Indian Evidence Act The burden of proof, 
however, in such a case is upon the raiyat 3 

(b) Where there is no written lease and no direct 
evidence of a verbal contract of lease, proof of payment 
of rent in previous years and the conduct of parties may 
afford very good evidence of the existence of the rela- 
tionship of landlord and tenant Payment of rent is 
the most cogent evidence of an admission of the relation- 
ship of landlord and tenant But the raiyat is always 


Rules for 
determining 
the relation- 
ship of land- 
lord and 
tenant 


Written 

lease 


Proof of pay 
ment of rent 


1 Baney v Thakoor, 6 W R., Aft X, (F B ) 71 , Kedar v Mrs B 
Donzelle, 20 W R 352, Ranee v Ranee, 24 W R 101 , Lai v Kallanus, 
I L R ix Cal 519 

* Lodai Mollah © Kally, I L R 8 Cal 238 

Q U) 
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entitled to show that he has been paying the rent of his 
holding to a wrong person Payment of rent is general 
ly proved by the production and proof of xemindan 
papers such as juxnma vast l baki papers thokas, kur 
ckas shehas and counterfoils of dakhilas — check moprtes 
As to the probative force of these papers, which are the 
private papers of the landlord, opinions vary 
“• (c) The relationship may also be proved by proof 

of title, as the true owner is entitled to rent unless he is 
out of possession A raiyat setting up the title of a 
third person and depositing the rent of his holding 
in Court is in the position of a plaintiff in an in 
terpleader suit though no tenant is himself entitled to 
bring such a suit 1 In the case of a deposit after suit, the 
Bengal Tenancy Act has provided that a notice should 
be served upon the person who is represented to be the 
true landlord * and a title suit between the plaintiff in the 
rent suit and such third person decides who is the true 
rent receiver * If there is no deposit of rent by the raiyat 
the third person whose title is set up by him receives no 
notice and the rent suit has to be fought out between the 
plaintiff and the raiyat Proof of title is some evidence of 
the relationship of landlord and tenant But such proof 
alone is not sufficient to entitle a plaintiff to get a 
decree for rent 

{dj It has sometimes been said that proof of present 
possession is sufficient to entitle a plaintiff to realise rent 
This to me is unintelligible unless present possession 
^ and previous receipt of rent are in law synonymous ex 
pressions General evidrnce of possession -by receipt 
of rent from other raiyats is not relevant in an enquiry 
as to the relationship of landlord and tenant 
l Daring the existence of the relationship of landlord 

and tenant, the tenant is entitled to make such use of 


Cl a a xiv of 1882, s«l 474. 


Aa VIII 0 < 18 SS Soe. 149- 


X IHJ Soc. 149, S«* J jidimbi * Protip, I L. ft 14 W 7 1 
RabiaoDe»M * Goolji I UH17 C«L 839. 
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the land as is consistent with the original purpose of the 
tenancy 1 He is not entitled to change the character of 
the land, so as to make it unlit for the purpose for which 
the tenancy was created But he is entitled to make 
improvements under the rules laid down in the Bengal 
Tenancy Act, Chapter IX 2 

Rent may be realized by distraint or by suit instituted ftfodes of real - 
under Chapter XI II of the Bengal Tenancy Act The 
provisions about distraint are applicable only to arrears 
of the current year 3 A suit for rent is entertain 
able for the arrears of the current year and those of back 
years, the rule of limitation bung three years from the last 
day of the Bengali year in which the arrear falls due where 
that year prevails, and the last day of the month of Jeyt 
of the Amli or Fash year in which the arrear falls due, 
where either of these latter years prevails 1 ^ 

Under the Rent Acts of 1S59 and 1869, the right of an How may oc- 
^loccupancy-raiyat could be determined for non-payment be^xtm-” 8 * 11 
of rent, for the breach of any condition of the contract gashed 
of lease express or implied, by denial of the landlord’s 
•title, by surrender, by abandonment and by merger 


I have already dealt with cases of non-payment of 
rent and breaches of conditions, as well as disclaimer 6 


Non-payment® 
of rent &c 


Surrender and abandonment are extremely rare Surrenderand® 
To avoid the difficulties which frequently arise on pleas abandonment 
of relinquishment and abandonment by tenant, the 
Bengal Tenancy Act has made special provisions in 
sections 86 and 87 0 

The transfer by a raiyat of a non-transferable right of 

|of occupancy is not only invalid, but it extinguishes the transfer 
right itself yhe transferor is supposed to have aban - 
oJoned the holding, and the transferee acquires no right 


under the void contract of sale and is considered to be 


ir Richard Couch observed in the Full 


1 Cf Aft VIII of 1885, Sec. 23 
a Aft VIH of 1885, Sec 121 
4 Aft VIII of 1885, Schedule III, Art 2 


Vide pp 300 — 30J 


11 Vide p 307 
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'Nurtndr* Bench case of Nurendro Margin Roy v fshan Chun dtr 
N<t hk*n t ^ f *" ^ a ra, y a ^ having a right of occupancy endeav 

ours to transfer it to another person and in fact, quits 
his occupation and ceases himself to cultivate or hold 
the land it appears to me that he may be rightly con 
sidered to have abandoned his right and that nothing 
is left in him which would prevent the zemindar from 
recovering the possession from the person who claims 
under the transfer And not only may he be considered 
to have abandoned it but if the right which is given by 
the law is one which exists only ^so long as he holds or 
cultivates the land when he ceaseslo do that by selling 
his supposed right and putting another in his place hi* 
right is goae and cannot stand in the way of the land 
lord % recovering possession If it were not so the law 
would become nugatory The position of things wonlci 
be that the transfer by the raiyat is invalid and gives 
the transferee no right to the possession but the raiyat 
could not recover possession from the transferee as he 
would be bound by his act of transfer nor could the 
landlord recover possession because- the outstanding 
right in the raiyat would bo in his \va) The result 
would be that although the transfer is invalid the trans 
fpree would be able to keep possession and to set the 
[landlord at defiance- 1 This was a case under the Act of 
1869 but it ha* been followed in cases under the Bengal 
Tenancy Act notwithstanding that under the latter 
Act an occupancy raiyat has not merely the right to 
hold and cultivate but has a higher right — freedom 
from ejectment for non payment of rent and a right to 
the surplus sale proceed* on a *ale for arrears of rent. 
Even if the transferor continue* to hold the land but 
as a I essec under the transferee— as an under raiyat 
there i* an extmguuhment of the right of occupancy 

Y tiW R 13 B L- R. 274. Sec Kml* 9 H Ml 

Dwtrki * Harrbh I L R- 4 C*[ 9231 Krip* Dor**, t U, R. 

C*i 69. 
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'The transfer, however, of a portion of a holding does not transfer of a 
extinguish the right of the transferor to the whole or P 111 
even the part of the holding thus transferred Such an 
act on the part of the tenant is not deemed to be an 
abandonment, so as to entitle the landlord to re-enter 1 * $ 

Where a transfer without the landlord’s consent is Registration 
, , , , , , , of transfers 

valid according to custom or local usage, the registra- and notice 

tton in the landlord’s office of the name of the trans- 
feree is necessary for the benefit of all parties con- 
cerned The landlord ought to know who is the person 
ip actual occupation as raiyat, the raiyat who has sold 
his holding ought to be freed from liability for rent, after 
the cessation of his interest, and the transferee should 
have the advantage of having notices of suits for arrears 
of rent The Rent Acts of 1859 and 1869 required the 
registration of the names of intermediate holders be* 
tween the zemindar and the raiyat, but not of raiyats,* 
though it was held in some cases that the registra- 
tion of the names of raiyats was necessary The law 
as to tenure holders was frequently misapplied to the 
cases of raiyati holdings The Bengal Tenancy Act has 
now provided — “ When an occupancy-raiyat transfers his 
holding without the consent of the landlord, the trans- 
feror and transferee shall be jointly and severally liable 
to the landlord for arrears of rent accruing due after 
the transfer, unless and until notice of the transfer is 
given to the landlord in the prescribed manner ,,B 
The notice of transfer is thus essentially necessary to 
relieve the outgoing tenant, and it would seem that, 
until such notice is served in accordance with the rules 


1 Debiruddi v Abdur, I L R 17 Cal 196, Kabil v Chunder I L R, 
20 Cal 590 Bansi alias Raghu v Jagdip, I L R 24 Cal 152, 
Durga v Doula 1 C W N 160, Kali v Kumar Upendra, 1 C W N 
163, Sri Maharajah Krisan v Mr J R Tripe, 1 C, W N cclxxix 

1 A 6t VIII (BC)of 1869, Sec 26 Sutteesh v Muddoo, W R., 
1864, ( A& X ) 94 , Uma v Hari 1 B L R S N 7, sc., 10 W R rox. 

J Aft VIII of 1885, Sec 73 
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prescribed by the Local Government in that behalf, the 
landlord is not bound to recognise the purchaser as his 
tenant and any action against the original tenant will 
bind the purchaser notwithstanding that he is not a 
party to it The due service of notice on the landlord 
operates as registration in the landlord s office, and no 
amt foe registration is therefore necessary 1 

Extinguishment of the right of occupancy by 
merger is provided for in section 22 of the Bengal 
Tenancy Act Under the Rent Acts of 1859 and 1869 
there was no legal bar to the two rights, the right of a 
tenure bolder and occupancy right— being in the same 
individual But section 22 of the Bengal Tenancy Act 
provides that when the immediate landlord of an occu 
pancy holding is a proprietor or permanent tenure 
holder and the entire interests of th landlord and the 
raiyat in the holding become united in the same person 
by transfer succession or otherwise the occupancy 
right shall cease to exist If the nght is trans- 
ferred to a person jointly interested as proprietor or 
permanent tenure holder it shall also cease to exist An 
ijaradar or farmer of rents shall also not acquire a right 
of occupancy in any land comprised in hia ijara or 
farm 

Under the law, unaffected by the provisions con 
tamed In the Bengal Tenancy Act, ruyats holding lands 
at unchanged rates of rent from the time of the Perma 
nent Settlement enjoy the privileges of fixity of rent 
and freedom from liability to ejectment *nd raiyats 
having rights of occupancy are entitled to hold on from 
generation to generation as long as they pay rent at 
fair and equitable rates but those who have cultivated 
or htld lands for periods shorter than twelve jears are 
liable to be ejected at the end of any agricultural year 
on proper and reasonable notice to quit, unless they are 


Bat *ee Amblki * Chowdiuy I L R. 14 C*L 64X. 


NON OCCUPVNCV 


343 


protected by express condition** contained in their leases 
Under the Bengal Tenancy Act, however, every raiyat, 
whatever the class to which he belongs, enjoys protection 
from eviction, except under certain specified conditions, 1 
a-» soon as he is admitted to the occupation of > aiyati 
land m any vill ige , and even when he holds for a term 
of years under a contract m writing duly registered, 
he cannot, under any circumstances, be ejected at the end 
of the term, unless notice to quit has been served on 
him not les-, than six months before the expiration of the 
term and unless a suit fo* ejectment is instituted within 
six months from the expiration of the term - If he has 
held for a shorter period than twelve years, the Bengal 
Tenancy \ct calls him ‘‘a non-occupancy raiyat,” and he 
is defined to be — “a raiyat not having a right of occu- 
pancy in the 1 md held by him 1 1 Neither is the 
expression “ non-occupancy raiyat a happy one, nor 
is the definition strictly logical 4 b I understand th e 
Repression, it means and includes that large class of 
Ratyats holding raiyati lands, who neither hold a t 
^xed rates from the time of the Permanent Settl ement 
por are occupancy-ra iyats The Ac t has not~define d 
( he i ncidents of such a tenancy, except as to protection i na dents 
A^rom eviction by the landlord and the rate' at which 
^ent is payable TE should, Howe ver, 5e remembered 
that the Act does not pretend to define exhaustively 
all the incidents of the various kinds of tenancies 
known in this country. Questions must and do fre- 
quently arise, which cannot be answered from the 
text of the Bengal Tenancy Act, and lawyers and 
judges are obliged to have recourse to well-known 
customs or local usages or customary laws and rules of 
equity and good conscience Section 183 of the Act 
saves the operation of “ any custom, usage or cus- 


1 A& VIII of 1885, Sec 44 * Aa VIII of 1885, Sec 45 

* Aa VIII of 1885, Sec 4, Sub-Sec. 3, cl (c) 



344 


RAIYA1S. 


*fleri Lability 


Tranifertbil 

>*7 


tomary right not inconsistent with or not expressly 
or by necessary implication modified or abolished by 
its provisions The rules of law prevalent in other 
countries, especially when they have been adopted in 
cognate Acta by the Indtan I egislature and the earlier 
decisions of our Superior Courts, very often supply 
omissions in codified laws 

The nght of a non occupancy raiyat is heritable, t e 
it descends in the same manner as other immovable 
property subject to any custom or local usage to the 
contrary But there is a uell recognised rule that 
if a raiyat dies without any heirs except the Crown 
the landlord takes possession Tenancies at will are 
very rare in this country though they are not unknown, 
and the customary law or the common law" of the 
country (if 1 may borrow the expression) makes all other 
classes of tenancies heritable The Transfer of Prop 
crty Act, though it does not apply to agricultural hold 
ings 1 in Bengal recognises the hentability of the in 
terest of tenants, when there is no contract or local 

E -vagc to the contrary 9 There is nothing in the Bengal 
enancy Act which takes away hentability from the 
atus of a non occupancy raiyat ■ 

We have already seen that an occupancy raiyat can 
not, in the absence of custom or usage transfer his nght 
mter^oivos or bequeath it by a testamentary fnstru 
meat 1 It Is only reasonable to hold that the right of 
a non-occupancy raiyat is not also transferable and 
I believe the general custom of the country is also to 
that effect But local usage may be proved to show 
that the nght of a non occupancy raiyat is transfer 
able. Section 178 sub section 3 cl (d) uses the word 


Aa tV of 1882, Sec. 117 IWd, See. 108. 

But u« Karim » Sand** I LR.14 Cal 207 —With tbegrtatwt 
deference to tba learned j»df** who decided th* c***, it *•«□» to 1130 
that th* Judgment la not In accordant* with the apirit of th* 
Tenancy A£l Ant* p. sip©. 
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“ raiyat" and not “occupancy raiyat/' indicating thereby 
that the right to transfer may exist in all classes of 
raiyats. 

A non occupanc) raiyat is liable to be ejected on ^jeftment 
the ground “ that he his used the land in a manner 
which renders it unfit fot the purposes of the tenancy, 
or that he lias broken a condition consistent with 
the Bengal Tenancy Act and on breach of which he is, 
under the term* of the contract between himself and 
his landlord, liable to be ejected ” 1 This is also the 
law as regards occupancy* raiyats J '{die only material 
cjjfTereti ce that seems to e\i^t is that bv section 17#, sub- 
section 3, cl (e), an occupan cy-raiyat cannot contract 
t^ imse lf ou t of his right to sublet according to the provi s- 
i ons of Chapter VII of the Act, but such a contract o f 
'^non-occupancy raiyat with his land lord is not invalid 
Jit seems to me that a non-occupancy raiyat has the 
right to sublet, subject to the restrictions contained in 
section 85, but he may be restricted from doing so by 
the contract of lease 

The right of a non-occupancy raiyat is not “pro- \j ow far a 
tected" on a sale for arrears of revenue of an entire protefted in* 
estate under Act XI of 1S59 or Act VII (B C.) of 1868 
It is an encumbrance within the meaning of these 
Acts and the purchaser may avoid it 3 Neither is it 
a “ protected interest 0 on a sale under Regulation VIII 
of i8i9 4 or the Rent Acts of 1859 and 1869. But the 
■^Bengal Tenancy Act, of which it 19 a creation, calls 
“ the right of a non-occupancy raiyat to hold for five 
|years at a rent fixed under Chapter VI by a Court, or 
under Chapter X by a Revenue-officer” 8 a u protected 
interest” not liable to be avoided on a sale for arrears 
of rent The right is statutory and does not depend 


terest. 


1 Aft VIII of 1885, Sec 44, cl (b) 

3 Ante p 304 Aft VIII of 1885, Sec 25 
> Aft XI of 1859, Sec 37 , Aft VII (B C ) of 1868, Sec 1 4. 
1 Regulation VIII of 1819, Sec 1 1, cl 3 
* Aft VIII of 1885, Sec 160, cl (e) 
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'upon a grant by the rent receiver, and like the right of 
occupancy it may be acquired by holding under a 
trespasser and the true owner cannot eject the raiyat 
on the ground that he has been induced into the land by 
a wrong doer 1 

As regards the nght to surrender , the rule is the 
same as that applicable to occupancy raiyats He can 
not of cours* surrender during the terra specified in a 
duly written and registered contract of lease ‘ 

A non occupancy raiyat can be ejected ‘ on the 
ground that he has failed to pay an arrear of rent'’* 
The law applicable is nearly the same as that laid down 
in Act X of 1859 4 and Act VIII (B C ) of 1869* as 
regards occupancy raiyats Under section 65 of the 
Bengal Tenancy Act an occupancy raiyat is not liable 
to ejectment for arrears of rent but his holding is liable 
to sale in execution of a decree for such arrears * But 
“hinder section 66 and section 44 cl (a) of the Act, 
the landlord is entitled to a decree for the ejectmeot of a 
non occupancy raiyat for an arrear of rent that remains 
unpaid at the end of any agricultural year, if tfie amount 
of the decree including costs and subsequent interest 
is not paid within fifteen days from the date of the 
decree or when the court is closed on the fifteenth day, 
on the day on which the court re opens 

The expiry of the term of a regutered lease may be 
Expiration of , LL c . 

t«tnof lease. a ground for the ejectment of a non occupancy raiyat, 

provided he has been served with a proper notice 
to quit not less than six months before the expiration 
of the terra T and provided bis occupation of the 
land began under the particular lease. 1 


^Surrender 


Non-payment 
of root 


JJohlroa v Haxari, L L. R. 17 Cat 45 j Bln id *. Kaln L L. R. 30 
Cal 703. 

Ant* p. 307 Aft VIII of 1685, Sec. 178, Sob-Sac. 3, d. (cj. 

Aft VIH of 1885 Sec. 44, cL (a) 

Aft X of i8sg, Sec. 78. Aft VIII (B C ) of 1869. See. 5* 

Ante p 303 Aft VIII of 1885, Sac. 45- Ibid, Sec, 47 
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In any case the suit must be instituted within six months 
from the expiration of the term 1 2 If, however, the raiyat 
was on the land from before the execution of a registered 
lease, the expiration of the term mentioned therein does 
not entitle the landlord to re-enter the land, whether 
the right to re-enter is expressly reserved or not If 
the landlord delays m bringing a suit and allows six 
months to expire from the end of the term, there is 


an absolute bar to the institution of a suit for ejectment^ 
'/tj* us you see 1 Jjie_gr°ni ids of ejectm ent of a non-occn- 
g ancy ra iyat are e xtremely l imite d, and unless the landlord 
I jTalways wide awake arnTthore is a scra mbling for land, 
SP that he may change the raiyat after the expiration 
qf the term of a registered lease under which the tenant 
|i olds, non occupancy raiyats have alway s fair chances of 
^ equiringTh'e'statuisof occupanc y-raiyats.- 

Refusal to agree to pay a fair and equitable rent may 
also be a ground for the ejectment of a non-occupancy 
raiyat When he first enters into the land, he is bound to 


Refusal to 
pay fair and 
e quitable 
rent 


p iy rent at the rate agreed upon between himself and his 


landlord 3 But if at the end of the term of the first 


lease, the landlord, instead ot determining the right of 
the raiyat according to the provisions of the Act, chooses 
to retain him as a tenant and asks the court to compel 
the tenant to enter into an agreement to pay rent at a 
higher rate, the court ought not to enforce the 
payment of any rates but such as are just and equitable 
’He is not entitled to the full market-rate or the highest 
rack-rent Whatever the initial rent might have been, the 
court has a right to interfere on a fresh settlement In 
Bokronatk M undid v Bmodh Ram Sem , 8 a Full Bench Bokronatk 
of the Calcutta High Court held — “ A landlord cannot 
recover rent at an enhanced rate from a raiyat who has setn 
not a right of occupancy, unless he proves the existence 


1 AA VIII of 1885, Sec 45 

3 AA VIII of 1885, Sec 42, AAX of 1859, Sec 8 Sheik v Roheem, 

2 Hay 433 1 Sree v Lalla, Marsh 325, Syed v Aghori, 2 B L R S N 15 

» 10 W. R , F B , 33 , sc , 1 B L R , F B , 25 
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and the reasonableness of the grounds stated in his notice 
served under section 13 of Act X of 1859 Section 13 is 
applicable not merely to raiyats having a right of occu 
pancy, but to all under tenants and raiyats ' Peacock, 
C J , observed in the same case— It was contended in 
argument that the landlord may enhance the rent of a 
raiyat not having a nght of occupancy to any amount ho 
pleases and may specify any grounds that he pleases, for 
such enhancement, and that he is pot bound to prove that 
any of such grounds exist, and that it is for the raiyat to 
prove that no such ground exists If such an argument 
were tenable a landlord might give notice that be intends 
to enhance to some exorbitant amount upon the ground 
that he vs a grasping oppressive landlord having no 
regard for justice or fair dealing or for the interests of 
any one except himself It might be difficult if not 
impossible in many cases for a raiyat to disprove the 
grounds alleged by showing that the landlord was not 
a person of that description This shows that the 
grounds must be reasonable and such as to justify the 
enhancement claimed. The onus of proving the exist 
once of the grounds alleged is upon the land-owner 
It appears to me that the judges who referred this case 
came to a right conclusion that a landlord cannot en 
hance the rent unless he states the grounds on which 
he seeks to enhance and that if those ground* are di* 
puted it will be<for the court to determine whether they 
exist, and whether they are such as to justify the en 
hancement* The Bengal Tenancy Act has amplified 
Jthe rule and has prescribed further rules for determining 
vrhat is fair and equitable rent and the procedure 
which should be observed I propose to deal with the 
question of the settlement of rent in the next lecture 
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{ RATE OF [RENT ). 

In dealing with occupancy right in the last lecture, I 
omitted to deal with an important matter as to the rate 
of rent — ats enhancement and abatement The question 
of the rate of rent is one of vital importance 
The first problem is — how was money-rent originally 
fijfed ? Rent m India was never competitive it 
was customary , The origin of any custom is al- 
ways difficult to trace, but in this particular in- 
stance we have some data to go upon. There can 
t ^e no doubt that the essence of customary rent wa s 
the price of a definite share of the produce, — ran average 
q? the quantity of the produce and its average selling 
ue An average of ten years 1 produce was th e basis 
Raja^Todar Mai’s settlement Similar bases were 


value An average of ten years’ produce was the basis 

U ~~ 

also adopted in later times, whenever the Mahomedan 
government attempted directly to enhance the rent of 
raiyats in any locality, — a zilla or a perganah — 
whenever it desired to have a permanent increase in 
land-revenue and wished to avoid the indirect method-^ 
the levying of abwabs Each given locality or a perganah 
had thus its average rates for the various kinds of lands, 
and every new settlement, whether of abandoned land 
or waste land brought under cultivation, was based*" 
upon the customary rates of assessment. There was 
another principle underlying the assessment of rent, 
which caused differences in rates amongst the differ- 
ent classes of raiyats. There were the village elders, 


Customary 

rent 


It is based on 
an average of 
produce and 
its value 


Variation in 
the different 
classes of 
raiyats. 
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the Alandals , there were the ordinary khodkast or 
resident hereditary cultivators, and there were the pahi 
or non resident cultivators There was a fourth class 
too, — those who had not, until very recently much ira 
portance as cultivators — the lowest sub-castes amongst 
the Sudras themselves who generally worked as 
labourers but occasionally held land as raiyats , though 
more generally as under raiyats Each of these dif 
" ferent classes of raiyats paid at varying rates of rent 
the elders paying less than the other classes and the 
labouring Sudras paying at the highest rate The 
Sudra labourers as raiyats seem to have occupied the 
least productive lands and paid as rent the entire value 
of the crop less the cost of labour and the value of the 
seed These were the leading principles that underlay 
customary rent in India — principles which are and 
ought to be the bases of enhancement or abatement of 
Tent at the present day In India, more than in any 
other country every thing hasja tendency to uachange 
ableness and when once the rates in any locality! are 
fixed on these principles, they become customary or 
pergartah rates. Rent of land is over the greater portion 
of the world controlled by custom and, even in 
England where land is held by tenants at competitive 
rent, custom is not entirely overlooked 1 

Ricardo * theory ol rent is well known According 
to him the rent of any particular piece of land is the eati 
mated difference between the amount which it produces 
and the amount of produce raised from the worst land 
in cultivation The nett produce is that which remains 
after every expense connected with the farm has been 
paid and after an adequate remuneration has been , 
given as the price of labour employed and the use of . 
capital A rise m the rate of profit or la the rate / 
of wage* unless accompanied by some counteracting 
circumstances, causes the rate of rent to decline This j 
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theory of rent tuny be true when there is free 
competition for hind and when there )-* no interference 
by law or custom eau-aug disturbance to free com- 
petition lucre ise of population and consequent do 
mand for land and the rise tit the value of produce and 
decrease in the wages of 1 ibourers m ly increase the rate 
of rent m other countries, but in India custom controls'^ 
the theorn s of Ricardo and Malthas and the political 
economists who have followed them 

According to J S Mill, the principle of competition J. S Mill 
gives to th" th' ones of ri nt, as i*nunci.iled by Ricardo 
and Malthas, a scientific character, but competition has 
never been the exclusive regulator in any country— the 
causes of nberrition being various and indefinite In 
fact, competition never exercised unlimited sway in 
any country, until a comparatively modern period. 

He says — “ The farther we look back into history, 
the more we see all transactions and engagements 
under the influence of fixed custom The reason is 
evident Custom is the moat powerful protector of 
the weak against the strong, or their sole protector 
where there are no laws, no government adequate to 
the purpose, though the law of the strongest decides. 

It is not the intention, or in general, the practice of the 
strongest to strain the law to the utmost; and every 
relaxation of it has a tendency to become a custom, and 
every custom to become a right Rights, thus originat- 
ing, and not competition m any shape, determine the 
share of the produce enjoyed by those who pro- 
duce it The relation, more specially between the 
“ landholder and the cultivator, and the payment made 
by the latter to the former, are in ail states of society 
but the most modern, determined by the usage of the 
country Never, until late times, has the condition of 
the occupancy of land been, as a general rule, an 
affair of competition The occupier for the time has, 
very commonly, been considered to have a right to 
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(tetam hit holding, whilst he fulfils the customary 
(requirements, and haa thus become in a certain sense 
[a co-proprietor in the soil 1 

Will » theory The majority of the judges in (be case of Tha koo 
kj *ancc Dosses y Bisheshur Mookerie ? accepted Mill's view 

oF rent in India and agreed in holding that whatever the 
theory of rent applicable to England might be, the 
customary or perganah rate should be the true basis''* 
of ascertainment of rent m India " The custom of 
the country and not the theory of English political 
economists should be applied to this country All that 
is not comprehended in the wages of labour and profit 
. of the raiyat a stock is not the landholder's rent " 

An analysis of the idea of customary rent in fndia 
resolves it into the following elements — 
i Quantity of land'' 
a Productive power of land'' 

3 The average value of the produpe in or near the 
locality'' 

4. The class to which the raiyat belongs?' 

The rent of any piece of land is ordinarily fixed on 
consideration of these elements and the tenant is 
bound to pay the same as fair and equitable Thus the 
contract rate and the customary rate should coincide 
The customary or perganah rate having originally 
been baaed on these elements variations due to acct 
dental causes may entitle the rent receiver to demand 
rent at a higher rate or the rent payer to ask for an 
abatement, ( fat according to another well established 
•[custom, variation could" not be attempted with respect 
[to any parti cular raiyat or any particular holding bu t 
^ould only be attempted with respect to a local are a — 

An entire village or a perganah [n particular instances, 
tlie rate of rent might for some cause or other have 
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1 Principle* of Politic*! Economy Bk. II CK IV a. 
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been lower -than that at which rent was paid by the 
majority of raiyats, and in such cases the landlord might 
increase the rent to the ordinary customary rate of the 
locality Such instances were, however, rare, and unless 
there was a wholesale enhancement, no raiyat could be 
compelled to pay at a higher rate 

When Act X of 1859 was passed, it was pro- AAXofi85 9l 
vided by section 17 of the Act 1 — “ No raiyat having** ^ and 
a right of occupancy shall be liable to an enhancement (B C ) of 
of the rent previously paid by him except on some one 18691 Sec 18 
of the following grounds, namely — 

(a) That the rate of rent paid by such raiyat is 
below the prevailing rate payable by the 
same class of raiyats for land of a similar 
description and with similar advantages^ 
m the places adjacent 

( 3 ) J Xhat the value of the produc e or the produc- 
tive powers of the land have been in- 
creased otherwise than by the agency or 
at the expense of the raiyat 
{O Xhat the quantity of land held by the raiyat 
has been proved by measurement to be 
greater than the quantity for which rent 
has been previously paid by him ” 

The section did not expressly refer to customary or what is fair 
perganah rates, neither did the Act lay down any especial unrequitable 
procedure for enhancement of rent of all the raiyats in 
any local area The Pottah Regulations in the Bengal 
Code contemplated equalization and fair and equitable 
rent of raiyats in a local area, but the provisions made 
were imperfect, and no effectual steps were ever taken 
to properly enforce them The first ground of enhance- 
ment, — that the rate at which rent is paid by the 
raiyat is below that prevailing in adjacent places, — relates 
.^to the perganah or customary rate It assumes that the 


1 See Aft VIII (B C ) of 1869, Sec 18 
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^ratc of rent paid by the majority of raiyata in any locali 
ty is fair and equitable and that if there are no special 
causes affecting any particular raiyat which entitle him 
to pay at a lower rate his rate of rent should be equalised 
to that of his neighbours The Act does not provide 
for reduction of rent if the raiyat has been paying at a 
higher rate than his neighbours the assumption apparent 
ly being that the rate of rent previously paid by him is 
for some especial cause fair and equitable Section 30* 
clause (a) of the Bengal Tenancy Act covers almost the 
same ground as the first clause of section 17 of Act X 
of 1859 Section 38 of the Bengal Tenancy Act while 
laying down rules about reduction of rent does not con 
template reduction on the ground that the rate at which 
rent is paid by a particular raiyat is higher than the 
prevailing rate 

The prevailing rate of rent paid for lands of*a similar 
* description with similar advantages m the places ad 
jacent is, in the present state of things extremely diffi 
3tilt to determine Various causes, the principal of which 
are the landlord's caprice or tyranny and the tenant a 
weakness have in many localities nearly destroyed what 
one would call the customary rate. The raiyats 
generally pay at varying rates, varying with the power 
of resistance which each of them pos esses In many la 
stances colourable kabuliats at rates higher than the really 
prevailing rates come forward id abundance in support of 
the landlord s cause and courts of law feel the greatest 
difficulty In finding out the truth even if there be a 
prevailing rate I he determination of the question as 
to what Is the prevailing rate has necessarily induced 
rulings not quite consistent with each other In one 
r» <rk of the leading cases 1 on the subject, tbe Jate Justice 

I Dwarkanath Mitter observed — ‘ Prevailing rate means 
the rate paid by the majority of the raiyats in the 
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neighbourhood ° It must be paid generally and not by a 
number of witnesses only In Prtag Lall v. Brock- 
man , l the evidence of three flatwar/es, who put in their 
jummabandies showing the rates payable by almost all 
the raiyats, was held sufficient to prove the prevailing 
rate The duty of a judge, when dealing with a ca se 
based on this ground of enhancement, is not to determi ne 
t ^e fa ir or equitable rate, nor to strike an average 
a fld thereby determine the prevailing rate, but .to find 
Qut strictly the rate which has adjusted itself an d ~ is 
^ctualiy paid as nirik or rate by a very large majority 
foi raiyats 2 But though the customary and perganah 
rate is generally the prevailing rate, it is not always 
so. The established rate might have been changed 
with respect to many raiyats, and the customary rate 
‘might have ceased to be the prevailing rate at the date 
of the institution of a suit for enhancement 3 

The Bengal Tenancy Act has provided* that, in Aavjllof 
determining the prevailing rate, the rates generally l88 -5. £ec 3 1 
paid for not less than three years before the institution 
of the suit should be taken into consideration, and for 
ascertaining the rates satisfactorily, such revenue-officer 
as the Local Government may authorize on that behalf 
may be appointed a commissioner under section 392 
of the Civil Procedure Code 

Under Act X of 1859, the prevailing rate for the Sarre class 
purposes of enhancement must be payable by the same ot wy ** 3 
class of raiyats There was a conflict of cases as to 
the meaning of the expression — 11 same class ” It was 

1 x 3 W R 346 

* Sumeera v Gopal, I W R 58, PeJa v Nund, 6 W R. ( Adi X ) 

^45 Jann v Jan,pWR 149, Surahutoonissa v Gyanee, 11 W R 143, 

Gunga v Sharoda 12 W R 30 , Pnag v J G Brockman, 13 W R 
346 , Rowshun v Chundur, 16 W R 177 , Audh v Dost, 22 W R 185 ^ 

Tikaram v Sandes, 22 W R 335 , Akul v „ Ameen, 5 C L. R 41 , 

Sreeman ® Lukshmom, Marsh 379 Per Contra Shaikh Dena v Mohtnee, 

21 W R 157 

3 Kallee v Ruttun, 11 W R 571, 

4 Aa VIII of 1885, Sec 31 
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held that the words referred exclusively to occupancy 
raiyats but there might be separate classes m the 
general body of occupancy raiyats 1 * * Amongst the occu 
pancy raiyats in the same village, there are jeyt raiyats 
or mandate who generally pay at a lower rate and then 
sthere are the khodkast and pahi raiyats The Bengal 
Tenancy Act has attempted to clear the difficulty by 
ayiag down that ‘ whenever it is found that by local 
:ustom any description of raiyats holds at a favourable 
rate of rent the rate shall be determined in accordance 
with such custom * But ordinarily the rate paid b) 
occupancy raiyats without reference to caste or class 
should be taken into consideration 

Places adjacent" include in its range a very wide 
eKircle and not merely a village or a perganah.* The 
perganah rate of the Mahomedan times has however long 
ceased to exist and each village uoder a zemindar or a 
subordinate tenure holder has its customary or local rate 
Lands lying in a different village or in a different per 
ganah miy yield better hirvest than laads in the village 
in which enhancement is claimed by the landlord 
Raiyats in one village under one landlord may hold 
lands at more favourable rates than raiyats holding lands 
in a neighbouring village under another laodford To 
apply the prevailing rate in one village to another would 
in many instances be unfair and inequitable. The Bengal 
TTeuaucy Act has laid down that in determining the pre 
Wailing rate only the village in which the land lies 
•should be taken int<? consideration 4 


1 Rnm Coo mi r » Bhoyrab 6 W R. ( A£i X ) 33 1 Perm* no ad * 
Paddomoo««, Uarih 379, te 9 W R. 349 Goarw* R*m 11W R. 103 j 
Woo an a*th * A» ha mb a re*, 12 \V R 475 Mothoor* * Ntlmooo* 

13W R 297 

AaVlIlof i 88 $,S*c. 3 i 

Ka] 1 m * Ration li VV R. 571 | Mr J Tire*dls * Poorno, 1 * 

W R. 1381 Shaikh D«n* * B*boo Mohloc, at W R. 157 I 

Aft VIII of 1685, Soc. 30 » *1 W 



CLASSES OF LAND 


357 


^ Description of land ” includes the productive 
power as well as the nature of the crop capable of 
being produced on it In most of the Bengal districts, 
lands in agricultural holdings are divided into various 
classes, of which the principal are the following — 
i or ;#/ or dhanhar, t e , — lands producin g 

gman (winter) paddy These lands are genera lly 
knv, and are divided into four sub-classes according t o 
l^ heir productive povveis, viz . awal (first), doem vsecon d', 
s yem (third) and chaharam (fourth ) 

T2^T~^una~orbhit producing two crops — the autumn 


oa d dv or iute or crops known as bkadoi, and the 
yinter crops — potato, seeds, wheat, barley and others 
mown as rabi Sugar-cane is also produced on such 


lands These also are divided into four classes as above 

(3) Basin or homestead lands and udbastu or land 
. near the homestead used by the raiyat for his cattle 

(4) Land covered by water 

1 hese last two kinds of land, when they appertain 
to a tenant’s agricultural holding must come within 1 '' 
the purview of section 17 of Act X of 1859 and section 
30 of the Bengal Tenancy Act 

(5) Garden land being horticultural also comes 
within the purview of the Rent Acts 

(6) Pasture > ghaskar) lands and kharkar lands' 
which yield thatching grasses 

The value of land pro ducing grams depends, in 
4 ny vil lage, up on proximity to tanks or water-courses 
^ hich afford means of irrigation In this country , 
^stance from the nearest market or place of sa le 
^ seldom taken into consideration, unless it leads to 
Q material differenc e in the market value of the pro- 
duce Villages are generally not ver) large, and the 
transit of goods costs almost the same amount, the 
distances of the fields from one another and the 
market being inappreciable The rent of lands no doubt 
varies considerably according to their distances from 
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a town, ora railway station or a trade-centre or a navi 
gable river, but such variations affect only the land-* of 
one village as compared with those of another at a distance 
The advantages of one piece of land over another 
in the same village if it is not grain producing, 
consist not only m its proximity to reservoirs of water 
and streams but also in easy access from the homes of 
the village people who generally live close to one another 
in clusters of huts There may also be an advantage of 
one piece of land over another by its distance from 
homestead lands and fields appertaining to other villages. 

The second ground of enhancement is the increase 
in the value of the produce or the productive power of 
land Clauses (bj (c) and (d) of section 30 of the 
Bengal Tenancy Act cover almost the same ground as 
clause (b) of section 17 of Act X of i85g This ground 
involves quantities not easy to determine and requires 
solution of problems of great difficulty 

The vagueness of the expression ‘ the value of the 
produce in section 17 of Act X of 1859 has been at 
tempted to be avoided in the Bengal Ten incy Act by 
the words fise in the average local prices of staple food 
crop s and sections 32 33 and 34 of the latter Act 
have laid down certam rules with reference to (Jils 
ground of enhancement of rent but still the difficulty in 
^ascertaining the exact rise in the prices of staple food 
crops is as great as ever 

Increased demand of taple food crops from an 
increase of the non agricultural population of a country 
and of its commercial industry leading to larger ex 
ports into foreign countries necessarily brings about 
a general nse in the value of produce if there is no 
proportional increase m the area of agricultural lands 
Decrease in the value of money as a medium of 
exchange also leads to a general rise id the >aluc of 
food crops. The landlords begin to demand rent at en 
hanced rates, and the rise in the valuo of grams naturaJJy 
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accommodates itself to the landlords’ demand The 
raiyats gradually pay at a fair rate of rent , but if 
as a class they decline to do so, it becomes necessary 
to determine, for the purposes of enhancement, the 
average rise in local prices of staple food crops and to find 
out what the proportionate increase in the rate of rent 
should be In Thakoorahee Dossee v Bisheshur Mookerjee x 
the majority of the Judges held — “ In all cases in which 
an adjustment of rent is requisite in consequence of a 
rise in the value of the produce caused simply by a rise 
of price, the method of proportion should be adopted — the 
* former rent should bear to the enhanced rent the same 
proportion as the former value of the produce of the soil, 
calculated on an average of three or five years next 
before the date of the alleged rise in value, bears to its 
present value ” If the landlord was originally entitled 
only to a share of the produce, and the money-rent 
paid in modern days is roughly an equivalent of the 
money-value of that share at the time when rent m kind 
was commuted into rent m specie, this rule of pro- 
portion may work out the fair and equitable rent which 
an occupancy-raiyat ought to pay Increase in the value 
of labour and increase in the cost of living of the raiyat 
and his family consequent upon an increase in the price 
of grains and the other necessaries of life are disturbing 
elements, but are not sufficiently important to vary such 
a rule of proportion unless the increase is abnormally 
high The increase, as a ground of enhancement of rent, 

’"'must, however, be m the price of staple food crops and 
not of particular crops grown by raiyats in recent years 
at considerable cost in manuring and hired labour Jute, 
indigo, tobacco, opium and ganja are particular crops 
which ought not to be taken into consideration 2 

But after all, the rule of proportion is not very Not easy of 

ci , , r 3 application 

easy or application to actual facts The terms necessary 

‘BLR, Sup Vol , 202, sc, 3 W R ( Aft X ) 29 

* Bhagruth v Mohasoop, 6 W. R ( Aft X ) 34. 
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to work out a proportion are difficult to find out 
The value of staple food crops at the time of the previou/ 
settlement of rent 13 in most cases impossible to find 
out 1 Pnce lists may now be of use but they were not 
generally prepared in former days The causes of 
aberration are also many, and the very simplicity of 
the rule of proportion makes it inapplicable to a com 
plex state of facts 

The rule of proportion laid down in Tkakooram 
Dosse sense is inapplicable where in particular instances 
fair and equitable rent may be determined by the pre- 
vailing perganab rate * It would seem from the provia 
ions of the Bengal Tenancy Act as to enhancement and 
settlement of rent that the rule of proportion is apph 
cable only when enhancement is sought for in any local 
area involving the holdings of a large number of tenants. 
Re adjustment of rent ought only to be allowed when a v 
change 0/ customary rent is Decessary on account of the 
altered state of things in a large area- Macpherson J in 
his judgment m the Full Bench case above referred to, 
observed In my opinion the rule of proportion — as the 
old value of produce is to the old rent, so is the present 
value of produce to the rent which ought now to be 
paid — is the rule which should be adopted in the 
absence of any recently adjusted perganah or customary 
rates In so ascertaining the rate, we shall be oscer 
taming it on a principle similar to that on which the 
old perganah or custo nary rates were fired We shall 
be doing what was deem d fair and equitable In the 
case of raiyats having a right of occupancy prior to 
Act X and what is not less fair and equitable in the 
case of raiyats having a right of occupancy under that 
Act. Let the zemindar seeking to enhance the rent 
go back to any year he chooses, and let him prove that 


jadab * Elbarry 3 WR.(AftX)iJa 
Srerak * ArtlnxmU**, 7 W R. *34. 
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the proportion was then more favourable to him than it 

has subsequently become Either party should be at 

liberty, in each case, to prove any special circumstances 

tending to show that the application of the rule of pro 

portion to that particular case would work injustice/’ 

The increase in the price of staple food-crops must Average of 

lie m its natural and usual course in ordinary years In prices m de 

cennial 

B hag ruth Doss and others v Mohasoop Roy and another / periods, 
the High Court observed that accidental or exceptional 
high prices in any particular year or even successively for 
tw'o or three years ought not to be taken as a measure 
for adjustment of rent Various causes might affect the 
value of the produce for a year or tw'o, but that 
w'ould be no ground for enhancement The Bengal*^ 

Tenancy Act requires the calculation of average prices 
during a decennial period 2 The proportion is to 
be worked out with reference to average prices during 
two decennial periods, the one immediately preceding 
the institution of the suit and the other any decennial 
period as may appear equitable and practicable to be 
taken for comparison 3 In order to avoid the hardship 
that may arise from an average of high prices in the later 
period, the Act has also provided that the average prices 
during the later period should be reduced by one third of 
their excess over the average prices during the earlier 
period 1 To make enhancement on this ground practi- 
cable, it has also given the court discretion to substitute 
any shorter periods instead of decennial periods B 

Reduction of rent may be had on the ground that Reduaionof 

there has been a fall in prices not due to any temporary rent on fall 
„ . . , , in prices 

cause 0 fhe same rule of proportion, as in a case ot en- 
hancement of rent, has to be worked out The court 


» 6 W R ( Aa X ) 34 3 Aa VIII of 1885, Sec 32, cl (a) 

3 Ibid, Sec 32, cl (a) 

* Aa VIII of 1885, Sec 32, cl (6) 

» Aa VIII of 1885, Sec 32, cl ( e ) ’ 

• AaXof 1859, Sec 18, Aa VIII of 1885, Sec 38, Sub Sec i,cl (b) 
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may, in any case, direct such reduction of rent aa it 
thinks fair and equitable But suits for abatement of 
rent are very rare, as a Bteady rise in prices has been 
the normal state of things underthe British rule in India. 

The rule of proportion does not apply, where 
the increase or decrease in the price of staple food 
crops is accompanied by either a decrease Or an 
increase in the productive power of land Or in the 
cost of cultivation Land is liable to deterioration 
by crops being raised successively for many years. 
The deterioration can only be checked by a judicious sys 
tem of manuring which as a matter of fact, is little tinder 
stood in this country Manuring implies an increase in 
the cost of cultivation Rise in the price of staple 
food crops and increase in the demand of labourers 
lead to a rise in the price of labour, and when hired 
labour is necessary for the purposes of cultivation an 
additional cause of aberration disturbs the operation of 
*the rule of proportion The rule in such a case requires 
to be modified and as there is a steady rise in the price 
of labour a deduction of something like one third as is 
contemplated by the Bengal Tenancy Act, is necessary 
to be made — a deduction which prevents also any 
mischief that may arise from exceptionally high prices 
ia the later period 1 In Shovdammec Dasset V Shoo 
kool Mahomed* Trevor J thus stated the terms of the 
proportion The average value of the produce before 
•> the decrease id the productive powers of the laud, will be 
to the average value of the present decreased produce, 
minus the increased cost of production, as the rent 
previously paid will be to that which the land ought 
now to piy 

Increase in the productive power of land, otherwise 
than through the agency or at the expense of the raiyat 
can take place only on account of an improvement ef 


1 A«t« p. 361 
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feeted by or at the expense of the landlord or by fluvial 
action 1 * Land has a tendency to deteriorate from want of 
conservation of plant-food, but unproved means of irriga- 
tion, embankments preventing inundations or flow of salt 
water, and improved methods of drainage, may and ac- 
tually do increase the productive power of land Silt 
deposits in the deltaic provinces are frequent, and a piece 
of sandy land this year may, by the action of a river, 
become very line arable land m the following year The 
drainage schemes have improved considerable areas in 
Bengal The zemindar who has to pay a large portion of 
the cost of improvement may very well demand increased 
rent The Bengal Drainage Act expressly empowers him 
to do so 3 

Instances of improvements made by raiyats them- Burden of 
selves are not uncommon in this country, and in every proof 
suit for enhancement of rent on the ground of an increase 
in the productive power of the land held by the raiyat, the 
burden is on the landlord to show that it is not due to 1 ’*’ 
the agency of the raiyat 8 Under the Bengal Tenancy 
Act, the burden is decidedly on the landlord If the 
raiyat converts at his own cost and labour arable land 
into a garden, which yields a larger income, or if he im- 
proves ordinary arable land by manuring, thereby making 
it yield crops like tobacco or potato, the landlord is 
entitled only to the rent of the land as it existed 
before the improvement 4 * When a raiyat brings waste 
land into cultivation, he is liable, after the russad? 
period is over, to pay at the full perganah rate for 
the cultivated land But if the land which he originally 
Obtained required special cost to make it culturable, and 
thq raiyat had to spend more than ordinary labour and 


1 Aft X of 1859, Sec 17 j Aft VIII of 1885, Secs 30 and 34 

8 Aft VI ( B C ) of 1880, Secs 4a and 43 

* Pooltn v Watson, 9 W R 190 

4 -Chovvdbry v Gour, 2 W R ( Aft X ) 40 , Golam Ah v Gopal Lai, 
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capital to make it good arable land, the landlord ib 
not entitled to any benefit from the improvement If 
the raiyat has impressed upon the land a character it 
would not naturally have the landlord is not entitled to 
ask for enhancement Where a raiyat has dug a tank, 
planted an orchard at his cost or erected a distillery, it Is 
the raiyat s agency and not the landlord s that has im 
proved the land 1 

Orchard* But in Obhoy Chunder Sirdar v Radhabullubh 

Strt,' Garth C J observed — It is, in point of fact 
untrue that the increased productiveness of an orchard 
by reason of the growth of fruit trees, is due to the 
agency of the person who planted them After the first 
expense of preparing the land, and planting and nur 
tunng the young trees has been incurred the increase 
in the productiveness of an orchard depends probably 
far less upon the labour and outlay of the tenant than 
land used for the ordinary purposes of agriculture. The 
trees may require a certain amount of care and atten 
tion for time to time but their growth and productiveness 
depend far more upon the quality of the soil, and the 
fertilmng influence of the seasons than upon the labour 
of man It. is quite right of course that in settling the 
rent of land which is let for the purposes of an orchard 
a due allowance should be made to the tenant to cover the 
cost at hia ongwal outlay in the way both of Jab our and 
capital bnt after such allowance has been made, there 
is no reason why the rent of the laods used for orchards 
should not be liable to enhancement or abatement from 
time to time, in the same way as lands used for other kinds 
of culture With the greatest deference to the opinion 
of the learned Chief Justice, it seems to me that it is ques 
Uonable in any case in which arable land is taken by the 


» Sr— nun w T jVh nn, 2 Hay 437 j Sbowdamlnto * Haran 6 W R* 
( Aft X ) 103 j Brojo «. Stewart, 8 B.LR, App Ji tt 16 W R. 

1 C. L.R.549. 
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tenant at the usual rate of rent, and improvement is 
afterwards effected by the tenant planting fruit trees 
The Bengal Tenancy Act has a rigid rule that only 
improvements effected by or at the expense of the 
landlord may be the basis of enhancement Section 
33 of the Act requires the registration of an improve- 
ment under the provisions of the Act as a necessary 
preliminary to a suit for enhancement on this ground , 
and sections 80 and 81 lay down rules for the registra- 
tion of improvements 

Improvement by fluvial action must not merely be 
temporary or casual 1 It must last or is likely to 
last for a considerable time An enhancement of rent 
on this ground should always be fair and equitable, but 
not so as to give the landlord more than one half of the 
value of the net increase in the produce of the land 2 
Reduction of rent may be claimed on the ground 
that the productive power of the land held by the raiyat 
has decreased for any cause beyond his control Per- 
manent deterioration by deposit of sand or such other 
specific causes, sudden or gradual, entitles the tenant to 
ask for abatement Principles of natural justice and 
equity require that, if during the period of the rai^at's 
occupation permanent deterioration takes place of any 
portion of the land held by him by the act of God, and 
not through the fault of the raiyat, he should not 
be made to pay the same rent as before 3 Under the 
Acts of 1859 and 1869, the tenant might either sue for 
abatement or claim abatement as a set off in a suit for 
rent brought by the landlord 4 But in either case 

1 Aft VIII of 1885. Sec 34, ci (a) Kristo v Huree, 7 W R 23 5 

a Aft VIII of 1885, Sec 34, cl ( b ) 

* Aft X of 18591 Sec 18, Aft VIII of 1885, Sec 381 Sheik Enayu- 
toollah v Sheik Elahee, W R. 1864, ( Aft X ) 42 , Munsoor All e> 
Harvey, 11 W R 291 

4 Barry v Abdool, W R , 1864, ( Aft X ) 64 , Mobesh v Gunga, 2 
Hay 495 , Afsurooddeen v Sarooshee, 2 Hay 6641 Deen v. Thukroo, 6 
W. R. ( Aft X ) 24, Gour v Bonomalee, 22 W R. 117. 
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the harden of proof is upon the tenant 1 The Bengal 
Tenancy Act contemplates abatement by a amt and 
the court may direct in such a suit such a reduction 
of rent as it thinks fair and equitable 

Alteration of rent on alteration of area is an im 
- portant incident of tenancy in this country It is not 
confined to occupancy holdings only The rent of a 
permanent tenure or a permanent agricultural bolding 
nay be altered on alteration of the quantity of land in the 
enure or holding * We have seen 8 that the law, as it 
itood before the Bengal Tenancy Act came into force 
enabled every tenant to claim an abatement of rent 
for diminution of the area of the land held by him, 
caused by circumstances beyond his control, unless 
there 18 a clear stipulation to the contrary The 
question of the increase of rent in respect of any addi 
tional land gamed by fluvial action m a permanent 
tenure was however more difficu It to answer If abate- 
ment was allowed at any time on the ground of a diminu 
tion of area by diluwon enhancement must be allowed 
on accretion or reformation But if abatement \v*s 
soever claimed and allowed the landlord was entitled to 
assess only accretions if he could show that he was 
entitled to do so by established usage or agreemeut.* 
In Juggut Chunder Dutt and others v Panioty and 
others , which came before the High Court three times 
jn appeal and once on review, it was held that the 
zemindar was precluded from assessing accretions 


Aft VIII of 1885 Sot 38. S*t1 v Obhoy a W R. < A& X) «a 
Abarooddeen * Sharoo**he« Wanh 558 ; Uau » Tarlnl I LR. 
g Cut 57J Set *1*0 Horo * Joy 1 W R. > 99 1 Pro*uoceaojeo 

*. Soondar iW R. (AaXJyjj KomoUkint 9 Poctw*. a W R. 
( AS X ) 65 \ Shokpot*. Umola, 8 \\ R. 504 WaUoa * tfburfd 
I L fl 10 Cal. 544. Pvt Rtm 9 Ppolio iC L.R.S, 

Ante pp 184, 295. 

R*mnldbo* * Pubptty u. R. i c .1 a» 3 1 8roJ*edr* * iVoo- 
jymda, I LB S C.J- T* 1 GoUw » K*U,8 C. LR-SI7) H»» 
9 Gopee 10CL R 
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though there were considerable differences in the^ 
opinions of the judges. 1 

The law as regards raiyati holdings was, however, 
well settled Section 17 of Act X of 1859 2 pro- 
vided for assessment of additional rent for addi- 
tional land found by measurement in the raiyat’s 

holding, and section 18 provided for abatement of 
rent, if the quantity of land held by the raiyat 

could be proved by measurement to be less than the 
quantity for which rent was payable by the raiyat The 
Act made no provision for any class of tenants excepting 
raiyats with rights of occupancy I need hardly add that 
either as regards enhancement or abatement of rent on 
alteration of area; the rate per bigha must be taken to be 
fixed 

The Bengal Tenancy Act applies the provisions of 

1 sections 17 and 18 of Act X of 1859 to all classes of 
tenants 3 If the increase in area is due to the action 
of a river, and if there was no previous diluvion 
reducing the area of the tenant’s original holding, or if 
abatement was allowed on diluvion, the tenant is bound 
to pay additional rent for excess land So also abate- 
ment is allowed on diluvion 

The present area of a tenure or holding may easily 
be determined by measurement, but the difficulty in 
finding out the original quantity of land and the rate per 
unit of measurement is, however, great Dismissal of 
Suits for enhancement or abatement of rent on account 
Of increase or decrease in area is mainly due to this 
difficulty. The length of the measure used at the time 
of the origin of the tenancy, 1 . e , the standard pole 
•W measurement, is also very often disputed and is not 
easy to find out 4 
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1 6 W. R. ( Aft X ) 48, 8 W Ri 427, and 9 W R 379 
® Aft VIII (B C ) of 1869, Sec 18 
1 VIII of 1885, Sec 52, els (a ) Add (6 ) 

4 Gouri v. Reily, IT L. Hi so Cal 579 
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As we have said before, 1 increase in area may 
take place,— (a) by the tenant s encroaching on the 
adjacent land of his landlord and (£)on the adjacent 
land of a third person and used by the tenant as a part 
of his holding and (c) by accretion Reformation in 
situ only makes up the land lost and may, at present, be 
left out of consideration • 

On increase by alluvion 'tbe tenant has the right to 
continue in occupation of the land and is only liable to 
pay additional rent, though at one time the law was 
supposed to be that no raiyat was entitled to possession 
of land added to his holding by accretion 3 Under 
the Bengal Tenancy Act, no doubt can arise, and it 
seems to me that section 17 of Act X also contemplated 
additional rent for land gained by accretion 

Decrease 10 area may take place - (a) on account of 
encroachment by a neighbouring holder {b) encroach 
ment by the landlord himself (r) by diluvion and id) by 
acquisition of land by Government for public purposes 
Encroachment by a neighbouring bolder ought not to 
be a ground of abatement of rent, if tbe encroachment 
be doe to an act of trespass. The tenant can resist such 
encroachment, and if he does not do so, he is guilty 
of laches and ought not to be allowed to make the 
landlord suffer for bis negligence. Bat if the encroach 
ment be under a title paramount, the rent ougbtjo 
abate proportionately * 

Encroachment by the landlord himself on any part of a 
raiyat s holding causes a suspension of the entire rent* 
But as a matter of fact tbe raiyat seldom claims siupen 
sion of rent be 1* contented with abatement He thinks 


1 A at» pp. 30*096- 

Kgrtbe !*w u to It ndkirdt right po cccroachmant by 
wppMim. 

* VicUy * Gopte, 14W R. 404. 

* AnU pp. 31S 295 -6- Anto pp « 8 -$. 
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himself fortunate, if he is allowed to hold the rest of the 
land in his original holding submitting to the encroach- 
ment by the landlord and can get an abatement pro 
tanto I have already said that the rule of English law as 
to suspension of the entire rent can not be applied in 
this country except under very peculiar circumstances 

In cases of diluvion, section 18 of Act X of 1859, Diluvion 
section 19 of Act VIII ( B C ) of 1869 and section 52 
of Act VIII of 1885 leave no room for doubt as to the 
right of an occupancy-raiyat Sectio ji 1 78 of the Act of 
1885 makes any contract taking away the right of a 
raiyat to apply for a reduction of rent under section 52 
of the Act 1 invalid, if it is entered into after the passing 
of the Act This provision of the Act is applicable to all 
classes of raiyats, and not merely to raiyats with rights of 
occupancy An express agreement not to claim abate- 
ment entered into before the passing of the Act, is 
good Section 179 of the Act declares the validity of 
such a contract between a proprietor or a holder of a 
permanent tenure in a permanently settled area and a*^ 
holder of a permanent mukurrari lease 

Acquisition 
of land for 
public pur- 
poses 


Standard 

the different localities of the Bengal provinces Section P°le 
41 of Act VIII (B C ) of 1869, which repealed section 11 
of Bengal Act VI of 1862, provided that all measurement 
should be made according to the standard pole of the 
perganah in which the land was situated The Collector 
was competent to determine the standard 3 In one case 

1 Aft VIII of 1885, Sec. 178, Sub-Sec 3, cl ( f) 

9 Srimati Manmohini v Premchand, 6 B L R,F B, i,», 14 
W R, F B,5. 

U (l) 


Requisition of land for public purposes necessarily 
pauses abatement of rent in respect of the land ac- 
qm red The raiyat may, however, at the time of the ac - 

^uisition, take such a portion of the compensation as 
nay disentitle him to claim abatement ™ 

The standard pole of measurement generally varies in 
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it was observed that it was exclusively within the 
province of the Collector aa the depository of the 
standard pole of each perganal^, to declare what the 
measure of the pole used was in each perganah in his 
district 4 There existed considerable difference of 
opinion aa to the value n{ any measurement paper if 
the measurement was not made accordmg to the standard 
pole The correctness of the measurement itself could 
be called in question * An appeal lay as regards the 
standard pole* The Bengal Tenancy Act * however 
requires every measurement to be naat fc by the acr e 
unless the court or revenue officer ordering it special!) 
directs that it shall be made by any other specified 
standard * gut the rights of the parties are regulated bv 
{ he conversion of the acre into the local measure T he 
fical Governme nt is ^dscT empowered to _makc rul es 
declaring the standard or standards of measurement 
^ j pcally in use in any local area and every declaration 
so made shall be presumed to be correct until the 
contrary is shewn * At the present day the landlord 
generally claims the standard to be eighteen inches 
a hath or cubit while the tenant claims 30 inches or 
more In some localities the standard used is the 
elahigaj f 

Act VI ( B C ) of 1862* gave the Hndlord the right of 
making at any time a general survey or measurement of 
the lands comprised in his estate or tenure or any part 
thereof unless restrained from doing so by any express 
engagement with the occupants of the lands The 

* TarucJtaath * Ueydea 5 \V R. < A6t X ) 17 

Rom* Nath* Dhookioa, 11 W R- 510 1 Brojo * Kasdm.il 
W R. 563. PrrcvHtr* Rakhal *■ Tcnoo, 7 \V R. ajp. 

Bbnggobotty » Tacnearuddaao 1 W R- 224 | N«md *• Tata, a 
W R. ( Aa X ) 131 SortuMwJ w RuciU, 4 W R.(AaX)3i 
Aa y in of 

tUd, i>act 93 Sub-Sec. l Ibid, See. QS, Sob-Sec. 3. 

Goj U ahl — Inches (Laod-maasara olN W Prorincas.) 

• AH" vl { B.cT) cl iBtfa, See 9. 
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power could be exercised with respect to any land in the 
occupation of an under-tenant or raiyat If any opposi- 
tion was made, the landlord could seek the assistance of 
the Collector, who might order the tenant to attend 
and point out the boundaries of the land held by him 
Sections 25 and 37 of Bengal Act VIII of 1869 and 
sections 90 and 91 of the Bengal Tenancy Act have 
conferred the same power on landlords But under the^ 
latter Act the right cannot be exercised more than once 
in ten years except under the circumstances specified in 
section 90 This right to measure is a necessary inci- 
dent of proprietary right, as it enables the landlord to 
ascertain the boundaries and the area of any tenure or 
holding and whether there has been any encroachment 
or increase by alluvion and consequent alteration in 
area, and then if necessary to demand an increase of 
rent on the ground of an increase in area 

The right to measure, like the right to enhance A) n |y proprie- 

3{rent can be exercised only by a proprietor- in possession tors ln P 03- 
I j j r sr r session can 

and actual receipt of rent A proprietor who is not in measure 
possession is not entitled to measure any land within 
ihe ambit of his estate 1 If any question arises as to 
the right to measure, the dispute being raised on the 
ground of possession by a third person as proprietor or 
tenure-holder, the Court has only to look to actual pos- 
session by receipt of rent Under Act VIII of 1885 (Sec. 

o ) a proprietor whose name is registered under Act 
VII (B C.) of 1876 is presumed to be in possession, 
having the right to receive rent , and so he also is en- 
titled to measure His right is not affected by the 
lands having been let out on permanent leases 3 

1 Kalee v Ramguttee, 6 W R (AftX)io, Pureejan v Bykunt, 7 
W R. 96, Krishto v Ram, 9 W R. 331 Per contra Nundun v Smith, 

7W R 188 , Wise v Ram, 7 W R 415, Doorga v Mahomed, 14 
W R 121, 399 

* Raj v Kishen, 4 W R (A< 5 tX)i 6 , Dwarkan Bhowanee, 8 W. 

R. ri, Run Bahadooru Muloo, 8 W R 149, Tweedie v Ramnaram, 9 

* W. R. 151 
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A part proprietor of an estate or tenure cannot 
apply for measurement. 1 Section 1 88 of the Bengal 
Tenancy Act prevents any one or more of the co sharers 
unless all of them join from asking the assistance of 
a Court to enable him or them to measure the lands 
Notice of an intended measurement must also be given 
by all the joint proprietors A part proprietor of an 
estate however was held to be competent to apply 
for measurement under section 38 of Act VIII (BO 
of 1869 (Bengal Act Vi of 1862, Sec. lo), if he 
made his co proprietors parties to the proceeding * 
It seems to me however, to be doubtful whether 
the legislature ever intended to give a co-propnetor 
such a power 

Under the Acts of 1862 and 1869 a question was 
raised as to the right of a proprietor or tenure bolder 
to measure lakhiraj laads The word lakhtraj means, 
in ordinary parlance, lands revenue free as well as rent 
free The zemindar s right to have a measurement made 
it was held extended only to lands actually rent paying 
and not to rent free or revenue free lands • The Bengal 
* Tenancy Act makes the holders of rent free lands 
claiming under titles created since the Permanent 
Settlement tenants within the meaning of section 
3 sub section 3 and it is only reasonable that a 
landlord should have the right to enter on and 
measure all lands comprised in his estate or tenure 
other than lands exempt from payment of revenue 
Holders of revenue free lands are proprietors and 
such lands though lymg within the ambit of a rev 


» Moolook *. Modboo 16 \V R. i* 5 | Sbooraodtr * Bbu££ob t t8 
W R. 33a t Sxn t eo r» m * Bjfcuot, 19 VV R a8o P«ar<**» R*j 30 
W R. 3851 Ulna p Bottroddia 5C L. R. 13a. Pt c# mtf» A Won I w 
Lall Cb» d,ILR iflCljtfK 13C.L.R. 3J3. 

Abdool • Lill I LR.10 C.l 36. 

» Ro f* Sr*edh 11 W R. m K 3 B L H App *7 1 G0U-1 
V Enkino ii W R 4451 Kbugcpdro * K*ntc«, 14 W 3 $®- 
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enue-paying estate, can not be measured by the holder 
of the latter 1 * 

If a tenant, on being called upon to attend and 
point out his land and the boundaries thereof, refused 
or neglected to do so, it was not competent for him to 
contest the correctness of the measurement made in 
his absence, provided the Court acting under section 9 
of Act VI (B C ) of 1862 or section 37 of Act VIII (B C ) 
of 1869, had local as well as pecuniary jurisdiction, 
and the person making the application had the right 
to do so a If the person applying to the Court for 
measurement was only a part-owner or was not in 
possession, a measurement made at his instance in the 
absence of the tenant would not be binding So also, if 
the tenant had no notice of the measurement, he would 
# not be bound by it 8 The Bengal Tenancy Act, how- 
ever, lays down that if the tenant refuses or neglects to 
attend, in accordance with an order duly made and 
served under section gr, sub-section r, the measurement 
made in his absence shall be presumed to be correct, 
until the contrary is shewn * 

Regulation V of 1812 made the issue of a notice 
a necessary preliminary to the institution of a suit for 
an increase of rent This provision was re-enacted in 
section 13 of Act X of 1859 afi d section 14 of Act VIII 
(B C ) of 1869 A large percentage of enhancement- 
suits failed for defects in the form of notices or their 
non-service In most instances, the suits were dis- 
missed , in others decrees were made declaring the right 
of the landlords to enhance, the prayers for decrees at 
enhanced rates being dismissed A notice of enhancement 
was required to be served in districts or parts of dis- 
tricts, where the Fusli year prevailed, in or before the 


1 Prosunnomoyee v Chundernath, 10 W R 361, sc, 2B L>R, 

S. N , 5 3 * Jadub v Etwari, Marsh 498 

1 See Ahmuddi v Kali Krishna, I L R 10 Cal, 895 

Aft VIII of 1885, Sec 91, Sub-Sec 2 
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month of Jeyt, and in district or part* of districts where 
the Bengali year prevailed, in or before the month of 
Pous Under the Bengal Tenancy Act, the landlord is 
empowered to institute a suit for enhancement, without 
the previous service of auy notice and the decree 
in such a suit should contain a direction as to time 
when it is to take effect Section 154 of the Bengal 
Tenancy Act provides that a decree for enhancement 
of rent if passed in a suit instituted in the first eight 
months of an agricultural year, shall ordinarily take 
effect ou the commencement of the next agricultural 
year and iq 1 suit instituted in the last four months of 
an agricultural year on the commencement of the 
agricultural year next but one following But the 
Court may for special reasons fix a later date for the 
operation of any decree for enhanced rent 

Under the Bengal Tenancy Act enhancement of 
rent may be directed to be gradual for any number 
of years not exceeding five 1 No suit for enhance 
ment on the ground that the rate of rent paid is below 
the prevailing rate or on the ground of a rise in 
pnees is maintainable if within the fifteen years 
next preceding its institution the rent has been en 
hanced by contract made after the 2nd March 1883 
or commuted under section 40 or if a decree en 
hancmg the rent has been parsed on either of the 
grounds aforesaid or a suit for enhancement dismissed 
on its merits * 

A suit for reduction of rent is as we have seen 
the only means by which a tendnt may under Act 
VIII of 1885 claim an abatement- But the Bengal 
Tenancy Act has made no provision as to the 
form of a decree in such a suit and the time of 
Its operation It Is obviously left to the discretion 
of the Court 


' Aft Vtu of 1885, Soe. • IkU, S*c. 37 Sub.- 5 «c. (1)- 
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If any dispute arises as to the terms and conditions 
under which a tenant holds or as to other incidents of 
the tenancy, the Court having jurisdiction may decide it 
In the districts where Act X of 1859 is still m force, the 
incidents are determined by the Collector’s courts Sec- 
tions 8 and g of the Act corresponding with sections 9 
and 10 of Act VIII (B C ) of 1869 prescribed a rough pro- 
cedure for the delivery of pottahs and kabuliats Section 
2 of these Acts, following the old Regulations as to 
the delivery of pottahs to tenants, declared the right 
of every raiyat to receive a pottah The instrument 
had ~to specify the quantity of land, with boundaries, 
the amount of annual rent, the instalments of rent 
and any special conditions of the lease The inten- 
tion of the Legislature was that there should be a 
written record of the exact terms and incidents of the 
tenancy, so that future disputes might be avoided. If 
the tenant desired to have a pottah he could institute a suit 
for the purpose, and the Court was to take evidence 
and determine the questions as to which the parties 
differed 

A raiyat with a right of occupancy was entitled, when 
there were disputes and differences between the parties 
and the terms of the contract were difficult to ascertain, 
to a pottah on such terms as to the Court might seem 
fair and equitable under the circumstances of the 
case Raiyats with rights of occupancy were the only 
class of persons who were interested in suing for 
pottahs But no suit could be entertained, unless the 
relationship of landlord and tenant existed, and the 
tenant was in possession of the land Questions of 
title or the right of the tenant to hold the land could not 
be determined in suits for pottahs. 1 
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1 Campbell? Kissen, Marsh Rep, 67, Haree Parsad v Asmut, 
Marsh Rep 99, Syed v Bakur, 3 W R (Aft X) 3, Bharat v 
Oseemooddeen, 6 W R, ( Aft X ) 5 6 
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When the landlord desired to have a kabuliat or a 
counter part engagement from a raiyat, be was bound lo 
tender a pottah to the rai)at, such a s the raiyat was en 
titled to get, and he was not entitled to a kabuliat by a 
suit if he had not previous to its institution tendered to 
the raiyat a pottah specifying the terms and incidents of 
the tenancy Suits for kabuliats became generally 
unsuccessful for non tender of pottahs or erroneous 
statements therein 1 A suit for a kabuliat was not 
intended to be a suit for enhancement Its principal 
object was to record the incidents of the tenancy 
Neither could a landlord convert a suit for a kabuliat 
into one for establishing the relationship of landlord and 
tenant or indirectly get the Inal of the question of the 
validity of a lease already granted or aoy question as to 
title to land It is unnecessary to add that one of a 
dumber of co propnetors could not under the Act* of 
1859 and 1869 sue a tenant for a kabuliat for a propor 
tionate part of a holding, nor could he sue a tenant for 
a separate kabuliat for his own share of the rent.* 

^he provision made in section 158 of the Bengal 
tenancy Act is simpler ancf easier to work ou£ blither 
^ hc landlord or the tenant whether ho is an occupatiry 
l jnyat or not, may sue for the determination of the 
incidents of the tenancy t e the terms and condition^ 
t hereof and all or any ol the matters specified in 
^he section The Court having jurisdiction to de 
termine a suit for possession of the land has power to 
entertain an application under the section and an 
order passed thereon has the effect of a decree and is 
subject to the like appeal as a decree. But an applies 
tion under the section cannot be converted into a suit to 
determine rights to land or the existence of the relation 
ship of landlord and tenant. In Bhuptndro Narayan 

1 GoUm Mohamad * Awnat. 10 W R (F B. ) 14 j Gojoa » 
Kaahbbwary LL.H3 Cal. 4&S. 

• Abdocl All t Yar All, 8 W R- 4*7 
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Dutt and others v I'Ve my e Chand Mondul, 1 the High 
Court held that a Court acting under the section was 
bound to go into and decide the question of the validity 
of the lease under which the defendant held This ruling 
was notin accordance with the rulings under the sec- 
tions of the Acts of 1S59 and 1869, dealing with pottahs 
and kabuli its The question was referred to a Full Bench 1 2 * , 
and the decision in Bhupendro Narayan Dutt v Nemye 
Chand Mondul was practically overruled, and it was held 
that a Court dealing with a case under section 158 of the^ 
Bengal Tenancy Act had the same limited powers as the 
Collector under sections 8 and 9 of Act X of 1859. 

Chapter X of the Bengal Tenancy Act contains 
rules of procedure for the record-of-rights and settle- 
ment of rents of tenants in an estate or tenure or 
any other local area The law as to enhancement or 
abatement of rent and the determination of the incidents 
of tenancy, applicable to an individual tenure-holder or 
raiyat, is also applicable in proceedings under chapter X.* 
The cadastral survey under the Act deals with a large 
and cultivated tract, inhabited by a number of raiyats, 
the main objects of a proceeding before a revenue-officer 
being to obtain uniformity in the rate of rent and adjust- 
ment of disputes between landlords and tenants If rent 
is settled, the enhancement or abatement, as the case 
may be, is intended to be uniform throughout, the 
equalisation of rent being disturbed only where a raiyat 
or a class of raiyats is entitled to hold for some special 
causes at favourable rates 

ffihat th e deliver y of a po ttah an d the taking of a 
kabuhat or the determination of the incidents of th e 
fc enancy is to an individual raivat or a particular holding , 
^ he redord-of-rights is to all the raiyats in a local are a. 

A revenue-officer, acting under chapter X of the Bengal 
Tenancy Act and preparing merely a record-of-rights, 
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1 I L R 15 Cal 627 4 Debendro v Bhupendro, I L R 19 Cal 182 

* Gouri v Reily, I L R 20 Cal, 579 
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has to find out the existing state of things and his duties 
are similar to those of a Collector or a Court under section 
io of Act VI (B C) of 1862 and section 38 of Act VIII 
(BC) of 1869 Under the Acta of 1862 and 1869 the 
^powers of a Collector or a Court were limited to re 
'cording what was and not what ought to have been The 
duties of a revenue officer are prescribed in sections 102 
and 103 of the Act of 1885 and in the rules made by the 
Local Government as to cadastral surveys A revenue 
officer has the same powers as a Civil Court in deter 
mining the particulars given in section 102 But though 
J he must find out the name of the landlord of a tenant it 
has been held that he cannot determine questions involv 
ing boundary disputes 1 or the validity of a revenue free 
grant set up by a person in actual occupation of any 
piece of land * If the proprietor of a neighbouring 
estate claims to be 10 possession of any piece of land as a 
part of his own estate the revenue officer has no juris 
diction to try whether the land appertains to his estate 
or the estate which is being surveyed At most, he 
may under the Survey Act of 1875* summarily determine 
the question of present possession So if a third person 
sets up a claim to possession under a title to hold the land 
revenue free based on a grant made before the Penna 
nnnt Settlement the revenue officer it has been held 
should withhold his hands and refer the parties to a Civil 
Court.* The claim however must be a bona fide one and 
not intended to frustrate the survey or record of rights. 
If on the other hand a person in actual occupation sets 
up a rent free title acquired subsequent to the Permanent 
Settlement he becomes a tenant within the meaning of 
tbo Bengal Tenancy Act, and the jurisdiction of the rev 
enue-officer is not ousted 4 The sections of the Act deal 

Nor»«dro w Srioith I L. R. 19 CaJ &jt j Bldbq *. Bbafwa* 

I L. R 19 Cal 643 

* Secrwbvy » Nllje, I L Hu Cal. 381 K»rml w Brojo L L. R 
33 C*L a44- 1 AaV|B C. ) of 1875 S«c 4a. 

* Gokbnl * Jodo I L R 17 C*U 7*1 
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ing with the powers and duties of a revenue officer, and 
the power* of Special Judge* appointed under the Act 
and of the High Court on second appeal are not free 
from ambiguity, and the lulmg* thereon are con- 
sequently not quite in harmony The jurisdiction 
of the ordinary Civil Court* to modify the awards of a 
revenue-officer m matters, which come within his powers 
and duties, 1* also very doubtful 

The revenue-officer* entrusted with the duties of re- 
cording the rights of the tenantry in large areas and 
revising their rents may be excellent executive officers, 
but are not generally persons who have proper judicial 
training The procedure adopted by them is practi- 
cally summary, and the people have not much con- 
fidence in their decisions The circumstances, which in- 
duced the Government of Bengal to repeal Act X of 1859 
in the Regulation districts and to transfer in 1869 the 
jurisdiction m the trial of cases between landlord and 
tenant to the ordinary Civil Courts, exist even at the pres- 
ent day, and although in theory the Collectors of 
districts and their subordinates may be supposed to be 
more conversant with questions about land - its produce 
and productive power — in any particular locality than the 
local Moonsiffs and Subordinate Judges, the truth seems 
to be that they are far inferior to the latter in judicial 
power and acumen All that can be said in favour of the 
executive officers is that they have a rough and ready 
way of cutting gordian knots However that may be, 
Chapter X of the Bengal Tenancy Act requires consid- 
erable modifications The experience of ten years since 
the passing of the Act should be utilised without any 
bias for either the executive or the judicial officers of the 
Crown. Ail necessary powers for the satisfactory and 
final adjustment of the various kinds of disputes that 
may and do frequently arise in recording or settling rents 
and determining the 1 relationship of landlord and tenant, 
— in finally determining all the particulars noted m 
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section 102, — should be given to competent officers, and 
appeals to the highest tribunal in the country should 
be allowed on all questions of vital importance, so that 
there may be complete finality and no conflict of juris- 
dictions after trial by one set of judges Summary 
decisions based on present possession and references 
to or revision by Civil Courts leading to suspension 
of proceedings are anomalous and productive of 
mischief 

After making the necessary enquiries by survey 
and measurement and taking evidence as to rates of 
rent &c. a revenue-officer is required by section 105 
of Act VIII of 1885 to publish locally a draft record 
called the khasra 1 If objections are made as to 
particular entries he should decide them * and an appeal 
he* against his order as to any particular entry to the 
Special Jndge appointed by the Local Government under 
section 108 The decision of the Special Judge may 
be revised by the High Court in second appeal if 
there is merely a record of nghts and not a settlement 
of rent 1 The decision thus arrived at after a di<^ 
pute as to any particular entry seems to be final and 
conclusive * As regards undisputed entries there is 
a presumption as to their correctness until the contrary 
is proved * 

Rent may be settled under section 104 on the 
application of either the landlord or the tenants. The 
rules of law that should guide a revenue officer in settling 
rents are not given in chapter X of the Act, but ho U 
apparently bound by the same rules as a Clnl Court in 
particular cases of enhancement or abatement of rent 1 
In a proceeding under section 104, rent may be en 
banced or reduced and the rates of rent may be 

Rato framed by th« Local Gofer ment No*. 10 to 34* 

Aft VIII of 1885, Sec. io<J Ibid, Sec. 108. 

Ibkt, Sftc. 107 * Ibid Sec. 1 09. 

Good * ReUy I LR.» C*L 579, 
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equalised with respect to the raiyats as a mass. 
Either the landlord or the raiyats or any of them may 
contest the enhancement or abatement of rent, as the 
case may be, and the Special Judge appointed by the 
Local Government may hear appeals against the orders 
of a revenue officer on such objections 1 * No second 
appeal, however, lies to the High Court m a case of 
settlement of rent, the decision of the Special Judge 
being final 3 

When rent is settled under chapter X, it takes effect 
from the beginning of the agricultural year next after 
the final publication of the record by the revenue-officer 8 
Except on the ground of landlord’s improvement or sub- 
sequent alteration in the area of a tenure or holding, the 
rent so settled is not liable to any alteration for a period 
of fifteen years from the date of the final publication of 
the record in the case of an occupancy-raiyat or five 
years in the case of a non-occupancy-raiyat. 

The agrarian disturbances m the district of Pabna 
and parts of the districts adjoining it had induced 
the Government of Bengal to pass a short Act 4 * * 
known as the Agrarian Disputes Act of 1876 The 
special procedure laid down in that Act was applicable 
only in exceptional cases, where the relation between 
the landlord and the tenants as a class was very much 
straitened Section 112 of the Bengal Tenancy Act has 
conferred upon the Local Government the same powers 
as the Agrarian Disputes Act These powers have 
not been exercised in recent years The Local Gov- 
ernment may exercise its powers only with the previ- 
ous sanction of the Governor-General in Council. 
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1 Aft VIII of 1885, Sec 108 

s Shewbarat v Nirpat, I L R. 16 Cal 5 96, Lala Kirut Narain v 

Palukdhan, I L R. 17 Cal 326, Gopinath v Adoita, I L R 31 Cal 

776 , Anand v Shib, I L R 22 Cal 477 See also Upadhya v Persidb, 
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* Aft: VIII of 1885, Sec no. 


' Aft VI ( B C ) of 1876 



38 a 


RAIYATS 


K n 

of tho rent of 
a BOD-OCCQ 

paacy raijat 


The rent of a non>occapancy raiyat may be enhanced 
under the procedure laid down in section 46 of the Ben 
gal Tenancy Act The Court 10 required to find out what 
rent is fair and equitable which, in the words of the 
Bengal Tenancy Act should be determined by reference 
to rents generally paid by raiyats for lands of similar des- 
cription and with like advantages in the same village If 
the raiyat agrees to pay the rent so determined, be is 
entitled to remain in occupation of bis bolding at that rent 
for a term of five years from the date of the agreement. 
But on the expiration of that term, his rent may be 
again varied and he maybe called upon to pay what the 
Court may consider fair and equitable at the time The 
rules as to enhancement of rent are necessarily much 
the same as those with respect to occupancy raiyats, 
though non ocrupancy raiyats have not many of the 
privileges of occupancy raiyats A revenue-officer may 
in a proceeding under chapter X settle the rents payable 
by non-occupancy raiyats in any local are* in accordance 
with the rales laid down in section 46, and the rent of 
a holding so settled cannot also be varied within five 
years, except for alteration of area or improvement by 
landlord 
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N0N-AGR1CULTURAL LANDS. 

In ancient times, the three principal sources of a 
king’s revenue in India were his share in ihe pro- 
duce of agricultural lands (vali), taxes levied upon 
homestead lands either in villages or towns (, kara ) and 
taxes realised from persons carrying on trades and In- 
dus t.ri_es,(j«/^^ The great law giver says — ‘‘The king, 
who receiving vali, kara and salka does not afford pro- 
tection to his subjects, goes into hell m 

Of these three sources of royal revenue, the most im- 
portant was vali, and reference was frequently made to 
it by the text-writers* The Anglo-Indian Government 
has, like the Mahomedan Government, devoted its best 
attention to this important branch of royal revenue and 
to the protection of the agricultural population by whom 
it is payable 

In ancient days and throughout the Hindu period, 
the word kara was used for cmoney-rent payable 
’for land, as distinguished from a share of the pro- 
duce of agricultural lands The money-rent payable 
for homestead lands by artisans, tradesmen and 
labourers, quit-rent paid by persons who were favour- 
ed by the king and w r ho held under royal grants, 
and all other taxes paid for the use and occupation of 
land or water came within this branch of revenue In 
agricultural villages, a shop-keeper supplying articles 
to the agricultural population was required to pay the 

1 W*. xnfaV I 

Wfsprsfi 5f5fc[ II —Wan u, Chap V1U ,307 

1 Ante p 8 
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tax known aB kara for hia homestead land The income 
from this source, however, was small and very little im 
portance was attached to it, though the freak of language 
has transmitted the word to the present day, and it has 
now a much wider significance, and the word volt has 
dropped down in the course of time 

Sulka (duties) which Included various items of income 
such as market-dues duties on articles imported and ex 
ported and the fees realised from mechanics and artisans 
became more and more an increasing source of taco me 
with the progress of society In the later Hindu period 
and during the Mahomedan period, it played a very im 
portant part in the finances of the Indian government 
The homestead lands occupied by the higher classes 
■ of people in Indian society were generally revenue- 
free, the exemption being due to causes which l 
have already attempted to explain 1 The homestead lands 
of the agricultural population and their udbasiu 
;.<r lands outside the homestead but necessary for 
otEeFlban agricultural purposes went" along~with~theTr 
^afghle fields and-even-when -reut was ~»?p 5 Tately ""payabl e 
^lor the 5 tbe incidents w ere generally the same “a s 
those' of arable - lands * If a raiyat hold* a piece of 
land as a part of an agricultural bolding all the incidents 
of occupancy right attach to It as to the rest of the 
lands in the holding If it is not a part of an agricultural 
holding but is land in the same village held under the 
same landlord and necessary for the habitation of the 
raiyat and his family local custom and usage regulate Its 
incidents, and, subject to such local cwtom or usage the 
provisions of the Bengal Tenancj Act are applicable* 
But as regards homestead lands of a character different 
from either of the above the Rent Acts of <859 and 


1 Aut»p 315 

■ AoU PO17 s« Aa VW o I 1885. S«. 18a • Bbloulk 

AaVIIIollSSj Sm. 182. NjamutooUabk. Gcalod,6 W R. (AOX) 
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1869 and the Bengal 1 1. nancy Act have no application 
to them 1 If a ratyat holds agricultural land under one 
^landlord and homestead land under another, he cannot 
Require a right of occupancy 111 the latter A person 
who has acquired a piece of land for residence and 
not for cultivation is not a miyat with respect to it, 
if it is not a part of an agricultural holding Jhe s./sn*#, 
foldi n g of agricultural l and in . one villa ge does not 
e ntitl e a person to be a “ settled raiyat 1 * w ith respect to 
Jiomesteacfnand held in another village or und er a dif- 
(ereTTt lamllord "The mere fact that a p erson cultivates 
land himself or bv lured labour does not make him 
raiyat with respect to land held by him for a shop 
( [nan adjo ining town An indigo planter, who has ac- 
quired a right of occupancy with respect to indigo lands, 
may have his residence in the civil station of the 
district in which he has his factory, or a tea planter may 
Jhave simtlar residence within the municipal limits of 
,the town of Darjeeling, but he is not entitled to claim 
a right of occupancy with respect to the land held by 
him for such residence 

There are no legislative provisions as to non agricul- 
tural lands, except such as are contained in the Trans- 
fer of Property Act, the Indian Contract Act and 
stray sections in the Revenue and Rent laws Act 
X of 1859 and Act VIII (B C ) of 1869, as I have said, 
did not touch the question of the rights and liabili- 
ties of tenants of homestead and other non-agricultural 
lands, though the ever-increasing population, agricul- 
tural as well as non-agricultural, demanded legis- 
lation When Act VIII of 1885 was m course of 
preparation, an unsuccessful attempt was made to 
have a comprehensive code for lands agricultural 
as well as non agricultural The rules of justice, equity 
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y 1 Kalee v Kalee, u W R 183, Nymoeddee v. Moncrieff, 12 W R 
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and good conscience are not always easy of access, 
and mistakes are common Custom and local usage are 
generally difficult to prove The invocation of the pnn 
ciples of the law of landlord and tenant, as it prevails 
in England without reference to the instincts and con 
ditions of life of the people of this country, is occasion 
ally a source of great mischief Trained in England 
trained in thoughts peculiar to the* English people, 
many of the judges and lawyers in this country believe 
the English rules of land law to be the roost equit 
able and just and they are tempted to apply them to 
tenancy in this country whenever they have to decide 
cases according to justice equity and good conscience 
Even the Legislature is not entirely free from this vice 
of adopting exotic principles without regard to the 
customs and habits of thought of the people to be gov 
erned by them To a nation which has the moat sacred 
regard for the land where its ancestors lived, to persona 
who have extraordinarily deep affection for ancestral 
homesteads— dearer than heaven itself the idea that no 
right can be acquired in homestead land, however long 
the period of occupation may be is repugnant in the cx 
treme. People have generally a notion that the holder 
of a piece of homestead land acquires by long occupation 
the right to continue in possession of it and the legal 
profession and the judges have very frequently to un 
deceive them. The haro’ship of the faw as it is at 
present administered is well known An abortive 
attempt was made to remedy the evil by legislative 
enactment but the opposition was strong There Is now 
no chance of the legislature interfering in the matter, at 
least for some time to come 

The chapter on -Leases in the Transfer of Prop 
erty Act is short and the interpretation of the 
few sections Is not alwajs easy For the sake of 
convenience however I shall adopt the arrangement 
given fn the Act Much of what has already been said as 
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to the incidents of temporary leases applies to leases of 
non-agricultural lands The relationship between the 
landlord aid tenant miy, however, be complicated by 
substantial structures being raised on the land But it 
is doubtful how far the rules laid down in the Transfer 
of Property Act may regulate the incidents of tenancies 
Jcreated before it came into operation Substantive laws 
do not, unless retrospective effect be clearly intended to 
be given, affect the vested rights of parties, 1 * 3 and the 
Transfer of Property A:t has aUo expressly provided 
in section 2 that “ nothing contained in the Act 
shall be deemed to affect any right or liability arising 
out of a legal relation constituted before the Act 
came into force, or any relief in respect of any such 
right or liability ” If, according to the law, as under- 
stood before the passing of the Act, a tenant of home- 
stead-land, who had been allowed by the landlord to erect 
buildings on it, had the right to erect furLher buildings, 
for the accommodation of himself and his family, section 
108, cl (p) ought not to affect that right The Act 
itself is not exhaustive It defines and amends certain 
■ ^parts only of the Jaw relating to voluntary transfers 
inter vivos ? and does not affect the terms of any 
contract not inconsistent with the provisions of the 

Wet * 

As in the case of agricultural lands, the notion 
that now underlies all tenancies of homestead-lands 
as also other non-agricultural lands is that the absolute 
proprietary right is in the landlord He may, by 
creating a subordinate tenure, have his right curtailed 
to the extent indicated by the contract, but the 
tenant in actual occupation has ordinarily no other 
right than what is given expressly or by neces- 
sary implication by it Custom and local usage may 

1 Maxwell on the Interpretation of Statutes, 2nd Ed , p 257 

3 Aft IV of 1882, Preamble 

3 Ibid , Sec 2, cl. (i) 
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import rights and liabilities not inconsistent with the 
express covenants in the contract In the absence 
of any unambiguous condition as to the duration 
of a lease a tenant holds from month to month or 
from year to year and is liable to be ejected after the 
service of a proper notice to quit Xhe tenant acquires 


QA his agricultural neighbours have 
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g° 

Regulation AL 1 V of 1793 the first law passed for 
the sale of estate* for arrears of revenue encouraged the 
erection of buildings or dwelling houses by enacting ' 
|that a purchaser on a sale for arrears was no t entit l 
ed to eject tenants who had erected dwelling houseson 
the land* lea»ed to them by the defaulter 1 This pro- 
vision was repeated in the Sale Laws passed from 
|tuno to time and ha* still a place in the existing laws 
for the sales for arrears of revenue* or rent® This pro- 
tection from eviction extends to leases of land where- 
on manufactories and other permanent buildings 4 have 
been erected and lands whereon tanks, permanent 
gardens plantation* canals places of worship and burn 
ing and bunal grounds have been made ,A sale free of 

Sr 


qncumb rances vest* in the purchaser the right to cancel 
all perpetuaT leases granted by the defaulter but though 
a permanent lease at fixed rent of land made for the 
erection of buildings or manufactories may bq cancelled 
on a sale for arrears the tenant must be allowed to re 
plain on the land on payment of fair and equitable rent, 

‘ lUg XUV of 1793 Sec. 9. 

Aa XI of 1859, Sec. 37 cl < 4 )t Act VII ( B, C )of 1868, See i» 
chU) 

• Aa VIII of 1885 Sec. 160 cl (f) 

« Aaxi of 1859. Sec. 371 Aa VIII of 1885. Sec, 160, cl ( t ). 
BhA*o «• I L R. 3 C»L 293 ; Ajrar * Aitnut I U-8 

C*L no. 
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he land bain * liable t<> ba as sensed at a higher or pre- 
vailing rate, without reference to the original contract, 
ijectment doe* not necessarily follow the cancellation of 
1 lease. 

A suit for the enhancement of rent of non-agricultural 
and, when the law does not allow the ejectment of the 
.unant on the expiry or cancellation of his lease, is 
n, untamable in the ordinary Civil Courts 1 * There were 
many instances of enhancement of rent through 
the medium of the Revenue Courts, when Act X of 
1S59 was in force and the Act was supposed to 
apply to all kinds of tenancies, but according to 
the view taken by most of the judges of the High 
Court, 9 the Revenue Courts had no jurisdiction to 
entertain suits with respect to homestead-lands, and 
the decrees passed by them were ultra vires. If a 
tenant, however, lias paid at the enhanced rate according 
to any decree passed by a Revenue Court, that fact 
will go against the permanency of the tenure, but the 
judgmentand decree are inadmissible for any other pur- 
pose, having been passed by an incompetent court 
There is no codified law for a suit for enhancement of 
rent of non-agncultural lands Section 11 of the Code of 
Civil Procedure (Act XIV of 18821 empowers the Civil 
Courts to entertain and try all suits of a civil nature , and 
j^an trying a suit for the enhancement of rent of non-agn- 
cultural land, a Court must act according to principles 
of justice, equity and good conscience 

It has been held that a proper notice of enhance- 
ment is a necessary preliminary to a suit for the 
enhancement of rent of non-agricultural land, just 
as it was in suits for enhancement under Act X of 
1859 and Bengal Act VIII of 1869 3 But with the 
repeal of the procedure laid down in those Acts and the 
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* Ante pp 285-6 

3 Ante pp 373-4, 



XOK AGRICULTURAL LAUDS. 

substitution of the procedure in Act Vlli of 1885 dls 
pensing with the previous service of any notice the 
procedure in suits for enhancement of rent of non agn 
cultural lands ought to be changed as an unnecessary 
preamble I think no notice will now be deemed necessary, 
and our Courts must determine what rent is fair and 
equitable whenever rent is enhaoceable by suit and 
the landlord wants an increase A decree for enhance- 
ment may be directed to come into operation at a 
reasonable tune subsequent to the institution of the suit 
Tenants holding permanent gardens and plantations 
are protected if the occupation of the tenant has been 
long enough for the acquisition of occupancy right, but 
the protection afforded by the Sale Laws extends to all 
leases without reference to the period of occupation by 
the tenant The general incidents of the tenancy of land 

( used for purposes other than agricultural are the same 
in all cases 1 Julkars or fisheries as also lands used for 
hats batars and shops come within the same category 
Darafloo of A. u a transfer of the lease hold premises to 
lew*. be held by the lessee under the covenants and con 

ditions expressed in the contract or implied by law, 
and the lessor may create any interest in the lessee, 
sanctioned by the policy of law, Within the limit of 
bis own interest In the property * A full owner 
in possession, mai demise land on any terras and 
conditions, consistent with the policy of law A contract 
of lease binds the heirs representatives and assigns 
of the lessor as well as the lessee with respect to* 
covenants that tun with the lands J Even if the lessor 
not id possession and has merely a right to possession 
he may grant a lease which Is to come Into operation 
as soon as he is entitled to actual possession A mere 
nght of entry, whether Immediate or future, may he 
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demised by a lease, but a lessor who has a right to re- 
enter only on a breach of condition by a lessee cannot 
give the right to a new lessee to sue upon the 
breach of* the condition 1 Neither can a person, en- 
titled to the possession of immovable property on the 
death of a Hindu female, bind himself by a lease execut- 
ed by him during the life time of such a female, his 
right being a mere possibility , but he may give a 
valid title to a lessee, which may enure after her 
death, by assenting to the lease The holder of an 
estate for life or a person holding an estate for a term 
of years may grant leases, but they cannot enure 
beyond the life or the term of the lease of the grantor 
himself On the determination of the lease, the true 
owner is entitled to the possession of the land in the 
same state in which it was at the date of the demise 
In the absence of a contract or distinct proof of cus 
tom or local usage, a tenancy for manufacturing 
purposes is deemed, according to the Transfer of 
Property Act, to be a lease from year to year, and 
a tenancy of ordinary homestead-land to be a leas^ 
from month to month 2 Leases of land in the mofussil 
''are, however, with rare exceptions, annual, the rent 
being payable according to the Bengali Calendar, where 
the Bengali year prevails, or the Fusli or Wilaity 
Calendar In Bengal proper, a year of tenancy generally 
ends on the last day of Chaitra, and in Behar and Orissa 
on the last day of the lunar month of Bhadra Notwith- 
standing what is contained in section 106 of the Trans- 
fer of Property Act, the vast majority of leases of 
non-agncultural lands are thus from year to year, termin- 
able only at the end of the year Tenancies from month 
to month are only found to exist in very populous 
cities and within municipal limits In fact, having re- 

1 Hunt v Bishop, 22 L J Ex 337, Hunt v Remnant, 23 L J Ex 
135 

8 Aft IV of 1882, Sec 106 
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gard to the well known practice m the mofussil of the 
country leases of immovable property ought to be held 
from very slight evidence to be from year to year in the 
absence of well proved contract or local custorfi or usage 
to the contrary notwithstanding that the Transfer of 
Property Act has laid down a contrary rule 1 A Tenancy 
from year to year can be determined only by a six 
months notice to end with the last day of the year 1 
These leases are transferable absolutely or by way 
of mortgage though notwithstanding the transfer, the 
original lessee does not cease to be subject to any 
of the liabilities attaching to the lease The transferee 
of such interest may again transfer it a But the express 
terms of a contractor any local usage which must be dis 
tmctly proved in each case may make a lease of nun 
agricultural land Don transferable The fact that in an 
ordinary lease of agricultural land the right of an oc 
cupancy or non occupancy raiyat is not transferable by 
law leads people to think that leases of homestead lands 
are also non transferable Before the Transfer of Prop* 
erty Act came into force the law was supposed to be 
that without an express contract and in the absence of 
local usage, tenures of non agricultural land were not 
transferable 4 fn Noraindra Narain Rat v Ishan 
Chandra Sen 1 it was held that od the transfer of a right 
of occupancy the transferee, in the absence of custom 
or established local usage became a trespasser and 
the same rule was applied to leases of non agricultural 
lands But in Btnimadhab Banerjee v Jatkrishna 

[ Mukerjee 1 Peacock C J said — Speaking for myself 
1 should say that if one man grants a tenure to another 


Kbhod » Nuod L L R 14 Cal 730, 

Kbtorl * Nandkamar I L R. M Cai 730 
Aa IV Of 1681, Sac. ice, d. Ur 
* Krip* * Durja L L. R. 15 Cal 89. 

13 B. L. R. 374, «,ilW Htt. Sea ant* yp. 299-300- 
7B.LR 152, tc-, ia W R-49J. 
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/for the purpose of hvmg upon the land, that tenure, in 
the ab'-ence of anj evidence to the contrary, would be 
assignable I know of no law which prohibits a man 
who get> 1 uid for the purpose of building from assigning 
his interest in it to another By assigning Ins interest, 
be does not mtess.mly get rid of his liability to pa) 
the rent reserv ed \ tenant who assigns his interest does 
not, in my opinion, commit such forfeiture of his rights 
as to entitle the lessor to treat such rights as altogether 
non-e\isteiit, and to turn him out of possession ” 

In the absence of a contract or local usage to the ^ntabiiit) 
contrary, the right of a lessee is heritable and is capable 
of being bequeathed according to the law's of testament- 
ary and intestate succession 

During the continuance of the lease, the lessee ivi, suse 0 f 

is bound to use the land as a person of ordinary j antJ during 

prudence would do 1 He must not use or permit 

another to use it for a purpose other than that for 

which the lease has been granted - Land let out for use 

as homestead ought not to be used for digging a tank, 

nor has the tenant the right to dig earth for the pur 

pose of making bricks Such a use of the land is 

opposed to the original purpose of the tenancy and is 

supposed to deteriorate its value 1 

In the absence of an express contract, a temporary Working 

lessee is also not entitled to work mines or quarries, not mines or 

* quarries 

open when the lease was granted, or to commit any other 
act which is permanently injurious to the land de- 
mised 41 But I think a person, holding under a perma- 

1 A£l VIII of x 885 . S LC 108, cl (o) , Ramanadhan v Zammdar of 
Ramnad, I L R 16 Mad 407 See also Meux v Cobley, 2 Ch (1892) 

253 

* Bholai v The Rajah of Bans!, I L R 4 All 174, Noyna v 
Rupikun, I L R 9 Cal 609 

5 Nnpholl v Tarinee, 23 W R 298 Tarim v Dehnarayan, 8 B £ R 
App 69, Manjndro v Moneeruddeen, n B L R App 40, Laksh- 
nf);ina v Ramachandra, I L R 10 Mad 351 

4 In re Purmanandas, I L R 7 Bom 109 

X (i) 
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nent lease in which there is no reversion to the land 
lord, has the right to open mines and if he docs so his 
act, unless there la an express covenant to the contrary, 
does not amount to legal waste When the lease is 
granted by a proprietor not for any specified purpose 
and he reserves only the right to receive quit rent in per 
petuity such a use of the land cannot affect him Perma 
nent leases are practically conveyances of land and it 
seems to me that the lessees have full right to use the 
lands demised as they please provided there is ample 
security for the proprietors dues Prima facte the 
owner of the surface is entitled ex jure naturx to every 
thing beneath or within it 1 The working of mines does 
not, as a rule permanently injure the land or destroy it 
to the detriment of the landlord s interest The same 
thing may be said as to the working of quarries The 
evident intention of the framer* of the Transfer of Prop 
erty Act, in inserting clause (o) in section 108 u to 
prevent temporary lessees from doing such acta as 
may affect the value of tho demised premises, and to 
secure, on the termination of a lease, the restoration of 
the property in as good a condition as it was at the time 
when the tenant was 6rat put into possession In cases of 
permanent leases their termination is never in the con 
templation of the parties It is no doubt the duty of a 
tenant to keep the property as much as possible, 10 the 
same condition as it was at the beginning of the lease 
but the duty is imperative only where the landlord ha* any 
thing to lose by a change inconsistent with the original 
purposes of the tenancy A lessee or a tenant for life or 
for years ha» a* between himself and his lessor or the 
reversioner the right to work open mines and quarries * 
But he is not entitled it seems to open or work a new 

Smith* Darby L. R. 7 Q B 716 (71a)} Ntwcomoit * Co*Ik>o 
5 CK D 133(143) Egremont • Egrtmoot 14CKD 158(163). 

' Oww EUai * Th« Soowdoo Slat* QoanitsCo L. R- 4 App Cam 
454} Tnchar *. Linger L. R. 8 App C*m S°8 
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mine or quarry Such an act on his part amounts 
to legal waste. 1 * The words of section ro8, cl (o ) 
are, however, very broad, and apparently includes 
leases of all kinds, irrespective of their duration and 
nature You should remember that the law does not 
import any distinction between the surface and the 
underground, when the contract of lease does not 
convey it in express terms 

According to the law as laid down by the great law- R, g ht to 

giver of ancient India, the ktng is entitled to a half minerals ac. 
® ’ ° cording to 

share of hidden treasures underneath the earth and Hindu Law 

of minerals , as his bhare for the protection afforded by 

him to his subjects 3 4 Medhatithi in commenting on the 

word mineral ( dhatu ), includes in it gold, silver, iron, 

vermilhon, collyrium and all other minerals to be worked 

out of the earth or found in hills and other places 3 

He adds that the king's share is not necessarily a half, the 

word ‘half’ ( ardha ) being illustrative only, the king being 

entitled to a sixth or any other share according to custom 

The text and the gloss, however, refer to a state of things 

quite different from what we have at the present day 

The Anglo-Indian Government has, by the Permanent 

Settlement, accepted fixed sums as revenue in lieu of all 

the rights it hadjeither as proprietor of the soil or as the 

protector of its subjects It reserved no right whatsoever, 

except as Jxy treasures under the Treasure Trove Act\ 

1 A£t tV of 1 88a, Sec 108, cl (o) The law as to mines is in a 

doubtful state in Bengal As regards Ghatwali lands see p 263 See 
also Gordon Stuart & Co v Tikaitnee, W R ( 1864 ) 370 

3 fwbrr f wmt ^ i 

Manu, Chap VIII , v 39 

* * * wnfiifo 

— Medhahth%’ s Commentary See also Nandan’s 

Commentary— I 

4 Aa VI of 1878 
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'Minerals must necessarily pass with the nght to the 
Surface 'the present theory of the proprietary nght 
of the Government is not consistent with the Hindu 
theory of the king’s nght to a share of the pro 
duce or of hidden treasures and minerals, and the 
Anglo Indian Government having accepted and acted 
upon the theory of the propnctorahip of the soil cannot 
now claim a share of the minerals on the latter theory 
The transfer to permanent tenure holders of the nghf^ 
which the zemindars denved from the government nec 
easarily conveys the nght to the minerals underneath 
ftr«aion of The lessee must not without the lessor’s consent 
ere<: t on the property any permanent structures 1 If 
land is let out for use as homestead by raising struc 
tures such as are ordinanly used in this country — the 
structures being easily removable —the erection by the 
tenant of bnck houses not easily removable is an use hf 
the land to which the landlord may object If however 
the landlord instead of objecting to the erection of n 
brick house remains passive and allows it to be 
built knowing that his security for rent woiiH 
be enormously increased by it he should not after 
wards be allowed to sue the tenant for misuse of 
the land’ The landlord may restrain bis tenant 
fr6m erecting without bis consent substantial build 
ings by getting an injunction Issued in time * 
but it is contrary to all principles of equity and 
good conscience to allow him to Insist upon the 
removal of a building at the termination of the 
W&lvar lease. It is therefore an obligation in the tenant 

not to erect such building as would throw obstacles 
to the landlord a undoubted right of re entrj at the 
termination of the lease The right of the tenant 
to remove, during the continuance of the lease, all 


Aft IV Of 1892, 108, cL (/) 

No jos s Raplkua L L, R. 9 CsL 609 * 
* Ptqsoodo 9 C l— R. 13 1 
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things he has attached to' the earth 1 is one for his 
own benefit, winch he may or may not avail himself of 
If lie wishes to continue on the land having without objec- 
tion raised during the term of the lease substantial struc- 
tures, the landlord cannot eject him No Court will 
permit a man knowingly though passively to encourage 
another to lay out money in improving his propi rty, and 
then to assert his legal right against him, without 
at least, making him pay full compensation for the money 
that has been expended Equity intervenes and prevents 
the landlord from turning out a tenant who has erected 
substantial structures on the land , 2 * * to his knowledge or 
with his consent, which may be presumed from his previ 
ous non action If he waits till the building is completed, 
and then asks aCourt of justice to eject the tenant or have 
the building removed during the pendency of the lease, 
a mandatory injunction will not generally be granted 
It is always in the discretion of the Court to grant Jnjun&ion 
injunctions or not But Courts of law are always reluc- 
tant to help a man, though he may have an undoubted 
right, if he is guilty of laches 5 The circumstanced 
of e ich case must be taken into consideration, and if the 
injured man comes into Court at the first opportunity 
after the building has been commenced, an in- 
junction may be granted But if the plaintiff has not 
brought his suit or applied for an injunction at the 
earliest opportunity, but waited till the building has 
been fin^hed, and then asks the Court to have it 


1 A& IV of 1882, Sec 108, cl ( h ) 

1 Dann v Spurrier, 7 Ves 131 , the Rochdale Canal Co v King, 
i 6 B av 630, the Somersetshire Canal Coal Co v H ireourt, 24 Beav 
571 , RAmsden v Dyion, LRi E&IAC 129 , Musst Ram v 
Sheikh Jan, 3 B L R,A C,i8,Bnt v Jai, 7 B L R 1 33, sc , 12 
W R 495 , Durgb v Brindabun, 7 B L R 159 , Bra;a v Stewart, 8 
BLR App 51, Shib v Bamun Das, 8 BLR 237 sc, 15 W k 

360 See Aft IV of 1882, Sec 15 

1 The Sham n (i^gfer Jute Faftory ® Ram Narain Chatterjee, I L R 

14 Ca) 189 
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removed a mandatory injunction will not generally be 
granted A mere notice not to continue the erection of 
a building when not followed by legal proceedings is 
not a sufficiently special circumstance for granting such 
a relief 1 ft has however been held in some cases that 
a tenants bona fides should be taken into considera 
tion and if he knowingly did an act to the prejudice of 
his landlord equit) would not help him * 

You have seen that under the law as is now ad 
ministered occupation of homestead land whatever 
the penod may be does not create w the tenant 
any right to continue on the land after the de 
termination of the lease which may be effected b^ 
a legal notice to quit * A presumption of per 
manency may however arise from long occupation 
at uniform rent if the original grant is lost and is not 
provable The conduct of the parties may raise an 
inference that the lost grant created a permanent 
tenure It has been held that where land Is let out 
for the tenant s residence and he has with the know 
ledge of the landlord laid out large sums upon the 
land in buildings or other substantial improvement* 
that fact coupled with long continued enjoyment of the 
property may justify the presumption of a permanent 
grant if the angtnnl conditions of the tenancy are 
incapable of being ascertained 4 If a tenant, hold 
mg under a temporary lease of which the origin is 
known or is easily provable erects building* on his 
land it may be said that he does it at his own risk 


* * SoadAorfMj' L L. R, t6 Of 353 and lha c***a tfaerda 

cited Fanmnd 1 Aka 3C L. R, 

Addojlo * P lor 17 W R. 383 u 13 B L-R 417 (not*) ; Uoh»r 
» R*tn fll W R, 40O Proaanna » Sheikh Rattoo I L.R .3 Cat. 696 | 
T*ruk • Shjania. 8 C. L. R. 50 j Proionno * Jaguonalh lo C L R. 
ajlAnit* Pr»odhono t, L. R. 10 Cal S° 3 

Prowooo * J junaalh io C L. R- Ji 1 Goiriaila a Aylnudilo |l 
CLR,iSi 
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and as held in some cases, the tenant may not be entitled 
to plead the landlord's acquiescence in a suit for eject 
ment A Court of Justice may also in such a case require 
the landlord to pay compensation to the tenant before 
granting a de< ree for ejectment, or may direct a removal 
of the buildings But if the origin of the tenancy is un- 
known, and the exact terms are difficult to ascertain on 
account of unavoidable loss of evidence, and the tenant’s 
occupation is not sufficiently long, the landlord should 
have no other right than to obtain fair and equitable rent, 
there being a presumption of the existence of a covenant 
between the parties that there should be no ejectment 
of the tenant, though the rent may be enhanced 

In the absence of any contract express or implied, a 
lessee holding non-agricultural land either for a term of 
years, or year by year, may tiansfer by way of sub-lease 
the whole or any part of his interest in the property. But 
the sub-lessee can"have no right higher than that of the 
lessee, and is liable to be evicted on the determina- 
tion of the lessee’s interest, except in cases of surrender 
by the lessee 1 

Instances of leases for building purposes granted by 
Hindu widows are frequent in this country Such a lease 
is good during the life-time of the widow, and in cases 
of proved legal necessity, the after-taker may also be 
bound by the conditions of the lease But supposing the 
after-taker, on the death of a Hindu widow, is not so 
bound, a question has arisen as to the right of the lessee 
to the buildings or substantial structures erected on 
the land demised to him Is he entitled to remove 
materials of the buildings ? There can be no ques- 
tion as to unsubstantial structures erected by a 
tenant, — structures easily removable Narada speak- 
ing of the right of a tenant holding under a ter- 
minable lease says — “If a man builds a hut on land 


Subleases 
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Aft IV of 1882, Sec 108, cl (j) and Sec 1 15 Ante p 241 
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Wpnging to another and pays rent for it, he should be 
permitted to take with him tf\e materials such as grass, 
wood and bncks when leaving the land 1 But a res 
enation was made by the sage if the person m occqpa 
bon by erecting structures was paying no rent for the 
land} and in such a case he should not be permitted to 
take away the materials and on his leaving the land 
they became the property of the land owner 1 Jagan 
natha * commenting on the above texts would extend 
the rule to all classes of tenants It would seem from 
the texts of Narada and the comments by Jagannaiha 
that if a tenant quitted his homestead land what 
ever his status was after paying all that was due to the 
land owner for rent he was entitled to take away the 
materials but he was not entitled to do so until he dis 
charged the landlord s dues The materialsof the tenant s 
structures became (he landowner s property, the price of 
the same on the tenant’s abandonment being set off 
again t unpaid rent Thus according to the ancient 
sages and the Hindu law as understood at the early penod 
of the British rule in India the technical rule of English 
law quidquid plantatur solo cedit was not applicable The 
Hidayab also says — If a person hire unoccupied land 
for the purpose of building or planting it is incumbent 
on the lessee to remove the buildings or trees &c ** 

1 1 Wi wtn M ' 

quoted In P rMtaramtdkt** Bibliotheca Iodic* P rmmmrltl VoJ 
Ul p 13d So* I*Q vtr*d* R*ta k»r*. p 168. 

1 «^nfs»n sfflift u TOismfcfa! > 

Bibliotheca lndlca Par*Mr**mritl VoL 111. p 
Dlfictt Book 3, Ch. 3 , p 99 
* * Kftyafc Vo t III 
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No distinction was made between substantial and un- 
substantial structures The question arose early, as to 
the applicability in India of the English law as to fix- 
tures, and the Sudder Dewani Adavvlut held that it did 
not prevail m this country The custom and usages of 
the country and the law as laid down by the sages were 
given effect to, even where the relationship of 
.'landlord and tenant did not exist between the parties 1 * 
In the matter of the petition of Thakoor Chunder in r e Thakoor 
1 Para manick and others , s the question raised was whether C p^amamck 
an assignee from a Hindu widow, whose title and others 
terminated with her death, was entitled to remove the 
buildings erected by him during her life-time with her 
consent Sir Barnes Peacock, C J , in delivering the 
judgment of the Full Bench said — “ We think it clear 
that according to the usages and customs of the country, 
buildings and other improvements made on land, do not 
by the mere accident of their attachment to the soil, 
become the property of the owner of the soil, and we 
think it should be laid down as a general rule that if he 
who makes the improvement is not a mere trespasser, 
but is in possession under any bona fide title or claim 
of title, he is entitled either to remove the materials, 
restoring the land to the state in which it was before 
the improvement was mide or to obtain compensation for 
the value of the building, if it is allowed to remain for the 
benefit of the owner of the soil —the option of taking the 
building or allowing the removal of the materials, remain 
ing with the owner of the land, in those cases in which 
the building is not taken down by the builder, during 
the continuance of any estate he may possess ” 3 


1 W G Nicose Pogose v Niyamatula, S D A (1851) 1517, 
Jankee Smgh v Bukhooree, 5 D A (1856) 761 , Kalee Pershad v 

Gouree Pershad, 5 W R 108 

3 B L R (F B ) 595, sc , 6 W R 238 Ante pp 34-5 
3 See also Shib v Baman, 8 BLR 237, sc , 15 W R 360 , Russick 
v Lokcnath, I L R 5 Cal 688 , Juggut v Dwarka, I L R S Cal. 583, 
Y(I) 
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The inapplicability in India of the technical rule 
“ as to fixtures is further illustrated by the practice in 
all the large towns, where tenants are allowed to re 
move not only the materials of huts, 1 * * but substantial 
structures and buildings In the Presidency towns as 
you have seen, materials of huts erected on the lands held 
by tenants are saleable as movable property, and the 
Small Cause Courts have jurisdiction to cause such 
sales. Where there is an express contract as to substan 
tial structures erected by the tenant the parties are 
bound by it, but the general law in India does not impose 
any disability on the tenant to remove at or before the 
termination of the tenancy 1 the materials of buildings 
erected by him The Transfer of Property Act lays down 
— The lessee may remove at auy time during the con 
tmuance of the lease all things which he has attached to 
the earth provided he leaves the property in the state in 
which he received it • But doubts have been thrown 
as to the justness of the rule and its applicability 4 
The profits derivable from land covered with water 
are from fish and plants and fruits which grow in it 
"TThe right is incorporeal No right of occupancy 
pan be acquired by a tenant from long occupation 
pf a fishery * If a tank used for the preseeva 
lion and rearing of fish forms a part of an agncul 
tural holding it goes with the rest of the land But 
the incidents of tenancies in other tanks and fisheries are 
the same tho*e of immovable properties other than 
agricultural It has however been held 1 that long 


1 Par be tty t Woo malar* 14 B L. R 30 1 Sea Maialatckrol *. 
Pa Uni, 6 Mad H C 045, 

AnJtp. 3J- 

* A& IV ol l8Si, See. 108, cL (A) AmU pp-35 3®- 

Wc-omakant. * Gopal 3 W R. (AftX) 19 j Slboo * Gopii, 19 
W R. 2001 Nldhl * Ram 20 W R. 341 t Skam t Com tt ol Ward*, 33 
W R 432 JuKvOundhoo r Piotooiio, L L R. 4 Cal 

Nldbe* » Nburloce 31 W R. 3®® w 13 B, L- R, 41®- 
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occupation of a tank on payment of uniform rent, coupled 
with occasional transfers of the tenant-right not ob 
jected to by the landlord, may raise a presumption of 
the fixity of the tenure, notwithstanding that no right 
of occupancy can be acquired by the tenant by occupa- 
tion for more than twelve years. The doctrine — optnnus 
interpies lenitn usus — has been applied in these cases 
as in other cases of lost or ambiguous grants 

The word julkcir is occasionally used in the sense 
'of land covered with water, as long as there is water on it 
and it is capable of being used for rearing and catching 
fish 1 A settlement of a julkar , however, does not 
necessarily involve a right to the soil Evidence of facts 
and ctrcumstances may, however, be given to show th.it 
the settlement of a julkar includes the right to the soil 
underneath the water, the word being used in a double 
sense 2 3 Road-cess and Public-works-cess are not levied 
on julkars 3 The income derived from julkars in the 
niofussil are taxed under the Income-Tax Act The 
rent of a fishery is recoverable under the procedure laid 
down in the Bengal Tenancy Act 4 5 

The lease-hold right in a fishery may be de- 
termined in the same way as other leases of non- 
agricultural lands, and the right of a tenant necessari- 
ly ceases on the water drying up Unless the lease 
covers also the land on which the water lay, the land, 
as soon as it ceases to be covered with water, comes 
into the possession of its owner, discharged of any 
right .which the tenant might have to the fish and the 
plants and fruits that grew in water G There are 


Their inci- 
dent S 


Determina- 
tion of leases 
of fisheries 


1 Radha v Neel, 24 W R 200 , David v Gnsh, I L R 9 Cal 183 

1 Rakhal v Watson ( I L R xo Cal 50 

3 David v Gnsh, I L R 9 Cal 183 

* A ft VIII of 1885, Sec 193 , AEt X of 1859 Sec 23, cl (4) 

5 Saroop v "Jardine, 2 Hay 468, Bi>sen v Khyrunmssa, 1 W R 79 , 
Kalee v Dwarka, 18 W R 4(30 
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numerous instances of land belonging to one person 
[and the right to fish to another 1 

Pasturage, burning grounds bunal grounds and 
places of public worship are, in the large majority 
of cases id this country public, in the sense that 
they belong to or are capable of being used by a com 
munity or classes of individuals in a village Such rights 
are necessary for the preservation of society In the 
Permanent Settlement of 17 93 these public or customary 
rights were not sufficiently protected though their exit 
tence must be traced to a very early stage of civilization 
Customary rights belong to no individual in particular, 
but may be enjoyed by an) person who for the time being 
inhabits the locality towhichthese nghta are appurtenant 
or who belongs to the particular class entitled to their 
benefit,* Any resident of the locality may assert the 
right in a Court of law In order to give validity to 

these castomary rights all that is required is that tbiy 
should be reasonable and certain * The proprietor of 
an estate or the holder of a subordinate tenure under 
him may claim to have proprietary right with respect 
to the lands which are subject to such customary rights 
but the use is in the inhabitants of the locality or a 
particular section of it 

To an agricultural population, pasturedand is of 
the utmost importance and there is seldom a village 
in Bengal which has not a large piece of land at 
tached to It for the grazing of cattle belonging to 
its inhabitants Manu speaks of such pasture lands 


Grey * Aound, W R. ( 1864) 108. 

Goddard oa Easement*, ( 4th Ed. ) pt 2$. 

LochmJput * Sadatolla ia C L R- 38*1 Broadbent * Wilke* 
WlUe* 3601 Hflton * Earl of Gran rill*, £ Q B. 701 u. 13UJ (QB) 
193 1 Wakefield * Duio of Bncckocb L. R, 4 Eq. 613, »c. yS U j 
Ch. 7631 Blackett * Bradley 1 B & S ^ 31 L. J (0 0 ) 65 | 
Cailyon * Lorerio* 1 H & N 784 tc. *5 L. J Hack.*** , Rcpt* * 
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CUSTOMARY RIGH1S 


405 


in chapter VIII, verse 237 — "On .all sides of a 1 2 
village or small town, let a space be left for pasture, in 
breadth either four hundred cubits, or three casts of a' 
large Stick , and thrice that space round a city or con- 
siderable town m Yajnavalkya also says — “ There shall 
be set aside in every village a piece of pasture-land, 
the quantity of the land to be set aside being deter 
mined by the villagers themselves (where the land to 
be set aside is of small area), or by the king (where a 
large tract of land is intended to be set aside) A 
Brahmin has the right to collect grass (for his cows), 
twigs (for homo) and flowers (for worship), wherever and 
whenever he finds them m The custom as to the use 
by the community of such pasture-lands is also reason- 
able, and there is nothing uncertain in it Pasture-lands 
nin the occupation of particular individuals or families, 

Irent being paid for the same, have the same incidents 
las other agricultural lands 3 Suits for the recovery of 
the rents of pasture lands are cognizable by the same 
tribunals as other ordinary rent suits for agricultural 
lands 4 

There is also nothing unreasonable or uncer ^^ U nds for 

tain in the custom of the members of a com- burn,n 8' 

burying dead 

mumty in a village using, as of right, portions of land bodies, 
in it, for burning or burying the dead The Hindu 
population urgently require burning places The Ma- 
homedan population require burial grounds If these 
particular classes have used certain pieces of land 


1 *nr( w^ci: 1 

SWTqTeTflErafaTfq 1 II 

Manu, Chap VIII , v 237. 

2 TTarqsjsr m i 

igwcr: u 

Yajnavalkya-Smriti, Vyavaharadhyaya, Sloka 166 

3 Ante p 404 

* Aft X of 1859, Sec 23, cl 4, A£t VIII of 1885, Sec 193 
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for a good number of years for the purposes of 
burning or burying the dead, they acquire rights in 
them which ought not to be easily defeated Oq the 
abandonment of the use the landlord mav take posses 
aion of socb lands 

The right to take wood from a forest adjoining a 
village is also claimed in some localities specially id 
the Non regulation Provinces But such a custom will 
hardly find support from Courts of justice at the present 
day With the increase of population and demand 
of wood forest lands would be denuded and as held 
in the case of Luchmiput Singh v Sadatulla Nusso 1 
such a custom would be deemed uncertain ana 
unreasonable If a forest is reserved the taking of 
wood without permission is punishable. 1 


laC U R. 382 
A*t* p 54- 



LECTURE XIII. 


ORISSA AND THE SCHEDULED 
DISTRICTS. 


The peculiarities of the incidents of landed properties 
in the different localities of the Lower Provinces of 
Bengal, involving, as they do, peculiarities in their modes 
of devolution and disposition, cannot make the same set 
of rules of law, especially as to procedure, suitable to all 
of them This is due partly to the varieties in physical 
features and partly to differences m the habits and customs 
of the peoples and in their stages of civilization The law 
of landlord and tenant, suitable to the people inhabiting 
the rich deltaic plains, cannot be suitable to the aboriginal 
inhabitants of Santhaha or the Jungle Mahals, or to the 
leaf-wearers of the Hill Tracts of Orissa What are 
good laws for the permanently settled area of the Lower 
Provinces are not necessarily so for the kkas mahals or 
the temporarily settled districts Strict adherence to the 
laws of procedure conduces to the good government of 
the major part of these vast provinces, while the ngfdity 
of those rules would be a source of unmitigated evil 
m tracts inhabited by peoples who are yet in the lowest 
stages of civilization 

It has thus happened that Act X of 1859 with its 
amendments and Act VIII (B C ) of 1869 are still re- 
tained in some parts of the country, notwithstanding 
their repeal by Act VIII of 1885 in the major part of the 
Bengal Provinces Act X of 1859 and the amending Acts 
VI (B C ) of 1862, VIII (BCj of 1865, and IV (BC) of 
1867 and the portions of the Regulations of th.e Bengal 


Necessity of 
different laws 
for different 
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in force m the 
different dis- 
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Code repealed by the Bengal Tenancy Act 1 are still in 
operation iu the division of Oris»a and in Manbbooro and 
Jalpaigun Only certain parts of the Bengal Tenancy 
Act have been extended to Orissa. Bengal Act VIII of 
i 86 q remains nnrepealed in Sylhet which was once a 
part of the Regulation Provinces and is now included 
within the Chief Commissionership of Assam The other 
Assam districts have their own special rules 1 The 
Chotanagpur division, at one time known aa the Jungle 
Mahals baa excepting Manbhoom the Chotanagpur 
Landlord and Tenant Procedure Act ’ • while Santhalia 
has its own Regulations * The resL of the Scheduled 
Districts* in Bengal are of very little importance 

The present Onssa division includes a large tract 
of country, but except on the level plains on the sea 
shore the people are either still in a very rude state or 
are just emerging from barbarism At the date of the 
grant of the Diwani in 1765 and until the year 1803 
Orissa included only the district of Midnapur and 
a part of Hughh — the tract of country between 
the Suvarnarekha and the Rupnarayana. Onssa proper 
was a part of the territory of the Bhonsla family 
who had their capita? at Nagpur in Central India B> 
the treaty of Deogaum signed on the 17th December 
1803 the province of Cuttack including the port and 
district of Balasore and all the terntones west of the 
nver Warda and south of the Suvarnarekha were ceded 
to the East India Company The tract consisting of 
Balasore Cuttack and Pun and the hilly country known 
as the Tributary Mahals tRajwara held by the Chiefs 
called khandatti was Onssa proper and has since 1804 
been named Onssa while Midnapur now included within 

Aa VIII of 1685, ApiModl*, Schedule l 

* Amm Lead Rcr»»no Regulation I erf i8tSd 

* Aa I ( RC ) of 1879. 

Regulation* IIL of 187a *nd H ol 188C. 

Darjeeling the Hill T rafts of Chill gong and lie Malul of 

Angul (Aft XIV of 1S74-} 
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the Comnussionership of Burdwan, became a part of 
Bengal proper 

Under the Maharattas, the khandaits used to pay 
for their territories {kill as) fixed quit-rent or tribute 
called tanki Of these, the killadars in the inland and 
hilly tracts continued to pay fixed tribute to the East 
India Company as semi-independent chiefs, under the 
Commissioner of the Orissa division The territory of 
Mayurbhunj is one of the killas which are now known 
as the tributary mahals In Hursee Makapatro v Dmo- 
bundo Patro / these tributary mahals of Orissa were held 
to be within the limits of British India, but were exclud- 
ed from the operation of all the laws in force in British 
India not specially extended to them The question 
came before a Full Bench of the Calcutta High Court in 
Empress v. Keshub Mohajan and others and Empress 
v Udit Prasad , 1 * 3 and the majority of the Judges held — 
“The Maharattas probably exacted only tribute from these 
estates, and the East India Company could under the 
cession gain no higher rights/' and that no direct civil 
jurisdiction having ever been exercised in the territory 
of Mayurbhunj by the Executive Government of India, 
this territory was not within the limits of British India. 
Prinsep and Mitter J J , however, were of a different 
opinion For all practical purposes, however, the 
tributary mahals, may, in the present course of lectures, 
be considered as not included within British India * 

The killas nearer the level country became per- 


1 I L R. 7 Ca! 523, sc , 9 C L R 93 
J I L R. 8 Cal 985, sc.nC L R. 241 

* Regulation XII of 1805 mentions in sections XXXVI and 
XXXVII, Neelgery, Bankey, Joormoo, Nirsmgpore, Augole, Toalcherry, 
Attghurb, Kunjur, Kmdeapara, Neabgurh, Rampore, Hindole, Teegereah, 
Burrumboh, Deckenaul and Mohurbunge The jungle mahals are 
not under the Regulation laws Of these Bankey and Augole came 
subsequently within diredt British rule and Bankey is now a part of the 
Regulation District of Pooree. These semi independent tributary mabals 
are also Pes-Kash mahals — Hunter’s Statistical Reporter, Orissa 
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manently settled estates and are governed by the aime 
rales 1 as permanently settled estates in other districts 
Regulation XU of 1805 which incorporated the 
Proclamation relative to the settlement of land revenue 
in the Moghul bund i* territory of Cuttack and which J 
was published on the 15th September 1804 by the Board 
of Commissioners legalised the previous settlement of 
the province The rules laid down in this Regulation 
and Regulation VII of 1823 have been the bases of all 
the subsequent settlements 

Sections 4 to 7 of Regulation XII of 1805 
dealt with the remainder of the province which was not 
permanently settled A senes of ten short temporary 
settlements followed, the last of which expired in 1837 
In 1838 thirty )ears settlement was concluded under 
the provisions of Regulation VII of 1822, and that 
settlement expmng in 1867 was renewed without any 
alteration on account of the famine, which bad impoverish 
ed the province in 1865 for a further period of thirty 
years and is, therefore, now in force • The proceedings 
for the settlement that will take effect from the year 
1897 are now in progress 

By the Government notification of the 10th Sep 
tember 1891 chapter X and sections 3 to 5, 19 
to a6 41 to 49 53 to 75 and 191 of the Bengal 


List ot ostites of which the jumms wu declared to bo fiaod in 
perpetuity Secs XXXIII XXXIV aud XXXV of Ref XII ot 1805, 
(l) Dnrpmn (a) Sooklndab (3) Unddoopore, (4) Jalglr of Malood (5} 
Aull (6) Cojang <7) Puttra (8) HumUhporc (9) Mlritchpore (io) 
Bisbeoporo and (11) Kuala The estal Khurdi becaroo 1 Ichai mahil 
Id 1804, hiring been forfeited for rebellion. These estates ar* alto* 
gether fifty In number 

Orissa was conquered by the Moghuls about the year 1580 sod 
from that time the long strip of cultlrated land which lies batwtsa lbs 
western moo a tain tracts and ths sea board marsh ss aad from whkb 
the conquerors derired their revsoue, became ha own as the U 
iundi 

AS X ot 1M7 
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Tenancy Act have been extended to Orissa, and by 
the notification of the 27th June 1892, sections 
27 to 38 and section 80 of the Act, have also 
been extended In other respects, the provisions of 
Act X of 1859 and its amending Acts are in force in 
the province and regulate the relationship of landlord 
and tenant The powers of Settlement-officers are 
regulated by the Bengal Tenancy Act, the Govern- 
ment dealing with the raiyats of the temporarily 
settled estates as a proprietor is entitled to do under 
the Bengal Tenancy Act The holders of the estates 
are entitled to resettlement under the provisions of 
Regulation VII of 1792 

Leaving out of our consideration the military fiefs Classification 

or the tributary estates, which had evidently been of landed m- 

at terests in 

granted like Mayurbhunj, Neelgin and Keunyjhar for Orissa 

the protection of the level country from the inroads and 
ravages of the aboriginal tribes who dwelt further in 
the interior, the level country which is the more valu- 
able portion of the Orissa division — Balasore, Cuttack, 
and Puri, may be called the Crown-Land, being directly 
under British administration As in Bengal proper, the 
holders of land may be broadly classified into — (1) 
zemindars paying revenue direct to Government , (2) 
intermediate tenure-holders paying revenue through the 
zemindars, (3) holders of resumed revenue-free tenures, 

(4) tenure-holders paying quit-rent, and (5) the last and 
the most important — the raiyats 

I do not propose to tire you with the various names, Zemmdaries 
according to the various shades of difference, in origin 
and status, of the estates paying revenue direct to 
Government These names are numerous and should 
find a place in a glossary The differences in 
meaning are not always easy to catch Sreechandan 
( mild as white sandalwood ), hanchandan ( sweet as 
yellow sandal wood ), sudhakcir t, receptacle of nectar ), 
with the numerous other names given by the Gajapati 
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kings and names derived from kanungoes and chow 
dkurtcs have attractions for the lower orders of people 
in these provinces, but to a student of law they must 
be very dry 

The patna and the khanja estates being held by 
bhuiyas or owners of the land deserve particular men 
tion in as much as they are instances of the recognition 
by the older governments oftbe country of the proprietor 
ship of the soil being vested in the actual occupiers The 
word bhuiya itself implies property in the soil as 
distinguished from mere right to collect rent 

The names of the intermediate tenures are almost as 
numerous as those of the estates but only two of these 
deserve particular mention — mukuddami and sarbarkan 
tenures The mukuddams have no proprietary right in 
the lands composing their villages but they have the 
entire management and control of them including waste 
lands The zemindar only receives a fixed percentage 
though the revenue is paid through him The tenure is 
^hereditary and the mukuddam can alienate it or any 
portion of it at will Babu Rangalal Banerji, who 
was a Deputy Collector in these provinces and who 
is better known to many of you as a Bengali poet, 
remarks — They had formerly powers for the apprehen 
sion of offenders the settlement of village lands, and 
the management of village expenses They were the 
heads of villages the zemindar receiving rent through 
their intervention ' At tho settlement of Orfssa m 
1804 they were considered to be Intermediate tenure 
holders 

3ut»r*k*ri The sarbarakart tenures have their origin In (he 

te>ore * 4 village accountants. From being managers of revenue 

affairs remunerated by a percentage on the collections 
from the raiynts they are now recognised a* subordinate 
tenure holders, either hereditary or non hereditary It 
has been held that the sarbarakan tenure U a recog 
nised under tenure in Cuttack that the sarbarakar 
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has almost the same sort of right as the mukuddam , that 
in a case of the existence of several joint sarbarakars, 
the Collector has the power to select one or more of the 
body to be the recorded manager of the sarbarakan , 
and that ordinarily the tenure is not heritable or divisible 
^either hereditary nor non hereditary s arbarakars had 
any^Jower of alie nation or right to partition without th e 
consent of ~the zemindar, and both classes of tenure s 
/are~Tiabl e to cancelment or resumption by the z emin- 
dar on th eir fallin g into art ears Sarba> ahan sanads are 
almost exactly the same in their terms and conditions 
as those creating tjie mukuddanu tenures Temporary 
sarbarakars , however, have now disappeared Some 
of the maurust sarbarakars are still recognised 

At the time of the settlement of this province, 
considerable portions of land were claimed as Iakhiraj', 
but were resumed under the Resumption Regulations, 
and assessed with revenue Nankars and jaigirs were 
very numerous, but they were almost all resumed and 
assessed at half rates Most of them pay revenue 
through the zemindars Only the holders of more than 
seventy- five bighas of Iakhiraj resumed lands were raised 
to the rank of zemindars 

Quit-rent tenures consist of ayma and tanki estates 
Ayma lands are those granted by the Moghul gov 
ernors to learned or pious Musalmans, for religious 
or charitable uses in connection with Mahomedanism, 
subject, as in Bengal proper, to the payment of small 
quit-rent The British Government has lecognised 
these ayma grants as hereditary and transferable Tanki 
land is held at quit-rent, being one of the perquisites 
attached to the office of sudder kanungo during the 
Moghul period There are various other kinds of 
similar quit-rent-tenures which do not deserve par- 
ticular mention 

The raiyats of the Cuttack provinces were divided into 
two classes — the thani or resident, and the paht or non 
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resident The fixed cultivator has lived in the village 
and cultivated its lands from time immemorial Hi* 
homestead land is rent free, and he pays at customary 
rates rent for the rest of his holding Occasionally he has 
to pay for his homestead land but the rate of rent is very 
low He has a right of occupancy but it is not transfer 
able- The rent though levied according to well 
established rates is however higher than that paid by 
Paht or migratory husbandmen He has a home of his own 
where bis ancestors dwelt for ages he sits under the shade 
of the trees which they planted he has a local habitation 
and a name and a degree of credit which pahi cultivators 
do not possess But this strong love of home enabled 
the superior holders to exact higher rents from the 
thaHi or resident cultivators besides abwabs and extra 
Collections During the settlement of r 835, many of 
these thani raiyats obtained palm leave leases {talpot 
tahs ) at lower rates and these talpottaks gave them 
a position of importance which the pressure of m 
creasing population has since enhanced 

Th z paht raiyat who was free to pick and choose and 
to abandon the land whenever he liked, having neither 
the privileges nor the burdens of the thani raiyat used to 
hold his arable lands at a sensibly lower rate of rent 
He had no position in the village He was not sub- 
jected to the payment of abxnabs as the superior holders 
were afraid that such impositions would lead them to 
go over to other villages 

There is a third" class of raiyats who live In the 
villages but do not cultivate rice lands Uke the thani 
raiyats, nor have they any other lands besides the home 
steads on which rent could be assessed The industrial 
i population, artisans and tradesmen belonging to the 
lower castes have only homestead lands for which they 
pay rent They arc known as ckadiua raiyats but 
their number is not considerable Act X of 1859 had 
nothing to do with chadma raiyats, but the Act gave 
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the pahi or husbandmen, who were mere tenants at 
will, the status of occupancy‘raiyats 

The zemindars of the Chotanagpur division go by the 
names of %ajas, tekaets , th akurs &c , and their law 
of succession, as in some other ancient zemindar families 
in the Regulation districts, is the law of principalities — 
primogeniture The Government recognized m Regula- 
tion X of 1800 their impartiality and the exceptional 
rule of succession to the eldest son only The other sons 
•Sof the last proprietor are entitled to maintenance only, 
for which grants of landgre generally made by the eldest 


practically no application in this division It has also been 
held that th tkulachar or rule of succession is generally 
lineal, females being excluded, and until an elder line is 
exhausted, none 111 the next line is entitled to succeed, 
notwithstanding proximity of sapmda-relationship and 
superiority in age a Such a rule of succession is not in 
conformity with either the old patriarchal system which 
made the eldest male member of a family its chief or head, 
or the text of Manu — “ To the nearest sapinda the 
inheritance belongs,” 5 which is the basis of Hindu law in 
all the schools The question has not, however, been final- 
ly decided by the Privy Council, and the custom must be 
proved in the case of each family by cogent evidence 


^ on after the succession to him opens out 1 These grants 
^ re known as khorposh or babuan a Thus, the x laws relat- 
ing to partition of estates and separation of shares have 
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1 Maharani v Benee, 4 S D A 79 , Bihu v Maharaja, 6 S D A 
140, 6 S D A 282, Anund v Gurrood, 5 M I A 82, Thakoor 
Jeetnath -v Lokeoath, 19 W R 239 , Woodoyaditto v M ukoond, 22 
W R 225, Uddoy A ditty a -a Jadub, I L R 5 Cal 113 and I L R 
8 Cal 199 

* Periag v Madhu, A O D Nos 84 and 97 of 1887, decided 25th 
June 1889 

3 W 1 


Manu, Ch IX, V 187 
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Notwithstanding the impartibility of these estates, 
most of them are highly encumbered, and were it not 
for the very beneficial intervention of the Government 
under the Cbotauagpur Eucumbered Estates Act — VI 
iB C ) of 1876, many of them would by this time have 
been swallowed up by money lenders The applica 
tion of the Act to any estate deprives the proprietor 
of his power of management and of disposing of his 
estate and the Civil Courts also lose their power to 
pass decrees for debts and realise them by execution 
The Act has been extended to the Deo Estate in the 
District of Gya (IX of 1886 ) 

The impartiality of these estates is no bar to an 
alienation by a holder if such alienation be other 
wise valid The holders may also create subordinate 
tenures such as putms and mukurrarts and the next 
taker has no right to question their validity on the 
ground of impartibihty In Anund Lai Sing Deo v 
Dheeraj Gurrood Narayan Deo 1 the Pnvy Council 
left the question open but in Uddoy Adittya Deb v 
Jadub Lai Deb * the vahdit) of alienatio ns eithe r 
fry way of sales or leases has been expressly recog 
* nued As a necessary corollary, limitation which bar s 
a bolder o{ an estate will also bar the pext taker 

There is an important class of tenures in the Chota 
^nagpur division — the maintenance (khorposh) tenures. 
Grants of land made for the maintenance of the junior 
members of a xemindar family governed by the law of 
primogeniture are generally rent free but occasionally 
quit rents arc payable Their incidents are various, de 
pending upon the custom and ywge of each family and 
the terms of the written grants But it seems that no 
grant is valid, if the grantor encroaches on the power 
of the next taker by making one not authorized by 


jU L A, 8 a. 

1 1 L. R $. CjlL H 3 » aIBnn«d bf Ua Pri»y Coandl Ul LR. 
SCiJ, 199 . 
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family custom or usage. A grant may be a simple as- 
signment of rent revokable at the will of the grantor. 

In other cases, it may be valid during the life-time of 
the grantor, being resumable by the next-taker of the 
parent estate A grant in perpetuity for the main- 
tenance of the grantee and his heirs has been held in 
the Pachete Estate to be invalid 1 Again a grant for 
maintenance may enure to the benefit of the grantee 
only, 3 being resumable on his death In some families, 
grants have been held to be good as regards the grantees 
and their heirs male, and the khorposh tenures do not 
revert to and merge in the parent estates as long as there 
I are male heirs of the grantees 

In the districts comprising Chotanagpur divis- Afti(BC) 
ion,* with the exception of Manbhoom and the Trib- of i8 ?9 
utary Mahals, the Rent-I aw in force is Bengal Act 
I of 1879 — the Chotanagpur Landlord and Tenant 
Procedure Act This is a Procedure Act, the modifica- 
tions in the portion dealing with substantive law 
being very slight The law as to landlord and tenant 
as laid down in Act X of 1859 has been practi- 
cally retained, except as to certain peculiar kinds 
of tenure-holders Section 19 of the Act deals with 
bhmnhart and khudkati tenures, and lays down that 
no tenant of such lands shall be liable to the en- 
hancement of rent previously paid by him for such lands, 
unless it be shewn that the tenure has been created 
within twenty years before the institution of the suit to 
enhance the rent of such lands The section further pro- 
vides that where the enhancement of rent of such tenures 
is decreed, the rent assessed shall not exceed one-half 
of the rent paid by an ordinary raiyat with a right 
of occupancy on the same class of land with similar 
advantages. 

1 Anund v Dheeraj Gurrood, j Ml A 82 

3 Rajah Woodoyidltto v Mukoond, 22 W R 235 

* Lohardagga, Palatnau, Hazanbag, Slngbhoom 

A ( 2 ) 
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^holnharv The bhuinhars are an important class of tenure- 

holders in these districts, and they arc supposed to 
be the descendants of those who originally settled 
and were the first tillers of the soil in the village* 
The mundas of Chotanagpur claim to be the ongi 
nal settlers, but as a matter of fact we scarcely 
find any munda or bhuirthar in this district The truth 
seems to be that the bhuinhars are the descend 
ants of men who were in the villages when Hindi?' 
autbonty was first asserted The Hindu landlords put 
down the influence of the mundas , if they bad any at 
that time, and extorted services from the settled inhabi 
tants These services were originally feudal, such as 
attendance at marriages following the chiefs in war &C- 
but gradually half rent was imposed For causes well 
known in the history of civilisation, the bhuinhars be 
came gradually reduced in number The Hindu Rajas of 
the Nag family, who claimed to be the defendants of the 
Solar kshetnyas and their friends and relations gradual 
ly absorbed the bhuinhart lands Shortly before 
1869, Christian missionaries specially the Lutherans, 
were making converts of the Non Hindu tribes The 
Christian bhuinhars learned of secular things more 
than the sacerdotal and waking from a long sleep of 
apathy and submission they took forcible possession 
of large quantities of land to which they had not the re^ 
motcst title Riots followed and the Chotanagpur 

Aa 11 (B.C.) Tenures Act II (B C 1 of 1869 was passed for the settle' 

01 l86s> ’ ment of the district Sir William Hunter in his Statis- 

tical Accounts of the Lohardagga district thus sums 
up the characteristic provisions of the Chotanagpur 
Tenures Act — " Bhuinbari, as defined in the Act, in 
eludes the four cognate privileged tenure* known os 
bhutkheta , dalikatart, pahni and mahtoai while manjhas 
or manjhihas includes bhutkheta The jurisdiction of 
the regular courts is barred and Special Commissioners 
are appointed to demarcate and register the tenures 
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which come under the Act, subject to appeal to the 
Commissioner of the Division Pleaders (vakils) and law 
agenta ( mukhtars ) are not allowed to be heard without 
special permission The term of limitation is fixed at 
twenty years, and the service conditions of the bhum- 
haru tenures are allowed to be commuted for a money 
payment At the same time, no date is fixed within 
which such claims to hold land on a privileged tenure 
must be put in In consequence of this omission, and 
the impossibility of commencing the work of demarca- 
tion in all parts of the District at once, it is feared, that 
when some of the more remote perganahs are visited by 
the Special Commissioners, serious difficulties may arise ” 

The Bhuinhan Act, instead of improving the condi- 
tion of the bhuinhan population, had the effect of 
eliminating them Section 19 of the Act of 1879 placed 
the bhumhars in A securer position on favourable terms 
Section 20 of the Act of 1879 provides that no tenant 
of land* known as korkor, baibala , khandwat> sajhwat , 
jalsasan and anat, shall be liable to any enhancement 
of rent except under the terms of written contracts, or in 
accordance with the general custom prevailing with 
respect to such lands in the village in which they are 
situated 

There is an important class of tenures in the Chota- Service ten- 
nagpur Division — - jaigirs and chakerans The holders ures 
render services of various kinds to the rajas and the 
village communities and pay either no rent or nominal 
rent Considering the altered state of things under the 
British Government, commutation of service into rent is 
very necessary. 

The Tributary estates 1 in this division have their Tributary 
chiefs as the Tributary mahals in Orissa, and the laws malial3 
in force in British India have no application to them 

Manbhoom, one of the districts included within the Manbhoom 
Chotanagpur division, and Jalpaigun are within the per- p£U * 


1 Bonai, Jaspur, Udoypur, Kharsoa, Charbabar, Korea, Ganghen 



ORISSA. AMD THE SCHEDULED DISTRICTS. 


418 

^holntAo. The bhutnhars are an important class of tenure- 

holders in these districts, and they arc supposed to 
be the descendants of those who originally settled 
and were the first tillers of the soil in the villages 
The mundas of Chotanagpur claim to be the ongi 
nal settlers, but as a matter of fact we scarcely 
find any munda or bhuinhar in this district The truth 
seems to be that the bhutnhars are the descend 
ants of men who were in the villages when Hindif* 
authority was first asserted The Hindu landlords put 
down the influence of the murtdas, if they hffd any at 
that time, and extorted services from the settled inhabi 
tants These services were originally feudal such as 
attendance at marriages following the chiefs in war &c 
but gradually half rent was imposed For causes well 
known in the history of civilisation the bhutnhars be 
came gradually reduced in number The Hindu Rajas of 
the Nag family who claimed to be the descendants of the 
Solar kshetriyas and tbeir friends and relations gradual 
ly absorbed the bhutnhan lands Shortly before 
1869, Christian missionaries, specially the Lutherans, 
were making converts of the Non Hindu tribes The 
Christian bhutnhars learned of secular things more 
than the sacerdotal and waking from a long sleep of 
apathy and submission they took forcible possession 
of forge quantities of land to which they had not the re' / ’ 
motest title Riots followed and the Chotanagpur 
Aft 11 (B£.) Tenures Act II iB C » of 1869 was passed for the settle- 
°* l869, ment of the district Sir William Hunter In his Statis- 
tical Accounts of the Lohardagga district thus sums 
up the characteristic provisions of the Chotanagpur 
Tenures Act — “ Bhumhari as defined In the Act in 
eludes the four cognate privileged tenures known as 
bhutkheta dalikatart, paint and mahtoai while manjhas 
or manjhthas Includes bhutkheta The jurisdiction of 
the regular courts is barred and Special Commissioners 
are appointed to demarcate and register the tenures 
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which come under the Act, subject to appeal to the 
Commissioner of the Division Pleaders (vakils) and law 
agenta (; mukhtars ) are not allowed to be heard without 
special permission. The term of limitation is fixed at 
twenty years, and the service conditions of the bhutn- 
haru tenures are allowed to be commuted for a money 
payment At the same time, no date is fixed within 
which such claims to hold land on a privileged tenure 
must be put in In consequence of this omission, and 
the impossibility of commencing the work of demarca- 
tion in all parts of the District at once, it is feared, that 
when some of the more remote perganahs are visited by 
the Special Commissioners, serious difficulties may arise ” 

The Bhumhari Act, instead of improving the condi- 
tion of the bhumhari population, had the effect of 
eliminating them Section 19 of the Act of 1879 placed 
the bhuinhars in a securer position on favourable terms 
Section 20 of the Act of 1879 provides that no tenant 
of lands known as korkor, baibala, khandwat, sajhwat , 
jalsasan and anat, shall be liable to any enhancement 
of rent except under the terms of written contracts, or in 
accordance with the general custom prevailing with 
respect to such lands in the village in which they are 
situated 

There is an important class of tenures in the Chota- Service ten- 
nagpur Division — -jaigirs and chakerans The holders ures 
render services of various kinds to the rajas and the 
village communities and pay either no rent or nominal 
rent Considering the altered state of things under the 
British Government, commutation of service into rent is 
very necessary. 

The Tributary estates 1 in this division have their Tributary 
chiefs as the Tributary mahals in Orissa, and the laws maha5s 
in force in British India have no application to them 

Manbhoom, one of the districts included within the Manbhoom 
Chotanagpur division, and Jalpaigun are within the per- aa ^ Jaipai- 


1 Bonai, Jaspur, Udoypur, Kharsoa, Charbabar, Korea, Ganghen 
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manently settled areaof tlie Bengal Provinces and are to 
a considerable extent inhabited and cultivated by people 
who have migrated from the adjoining settled districts 
There are however masses of non aryan population who 
have not yet folly adopted the habits customs and lan 
guages of their aryan neighbours There are Mundas, 
Uraos, Coles and Santhals in Manbboom and Koches and 
other non aryan tribes in Jalpatgun The Privy Council 
has declared them to be non aryan and non Hindu 1 
Act X of 1859 is in force in these districts 

The raiyati tenures peculiar to Manbboom are the 
jalsasan and the noabad The physical features of 
this part of the country have enhanced the value and 
utility of tanks (bandhs) Large pieces of land are 
granted for the excavation of tanks on the condition 
that water should be allowed to be used for purpose* 
of drinking and irrigation of the neighbouring lands 
of other raiyats and the grantees should have the right 
of holding the lands by the sides of tanks either 
at small quit rents or variable rents portions of the lands 
being held rent free and permanent remissions being 
allowed as remuneration for labour and expenditure in 
curred by the tenants 

Noabad grants are made for the clearance of jungles 
and for cultivation generally six annas share of the 
lands being allowed to be held rent free the remainder 
being assessable at progressive rates and liable to en 
hancement under the provisions of Act X of 1859, 
These are jungleburi holdings 

The Raja or Raikut of Baikanthpur and the Maharaja 
of the Kuch Behar State own large parts of Jalpaigun as 
zemindars The Government Itself is the zemindar in 
the Western Doors The tenure holders direct!) under 
the zemindars arc known as jot dart These jotes are 
generall) permanent and are transferable by custom 
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The first jot-dars were apparently occupiers of the soil, 
cultivators and peasant proprietors, as the word jote im- 
phes But in course of time, subletting became common. 
Usufructuary mortgages of the jotes are frequent On 
failure of heirs and on abandonment, th t jotes revert to 
the parent estates. 

Chnkamdars or mulamdars are an important class of 
subordinate-holders in Jalpaigun They are temporary 
lessees or under raiyats under the zemindars or jot-dars 
They hold for terms of years, and their rights are 
not transferable by custom The dar-chukanidars or 
darmulamdars are sub-lessees with still inferior 
rights The raiyats (prajas) hold from year to year 
only. 

The trial of Rent cases under Act X of 1859 is in 
the hands of the executive officers of the Crown, the 
Collectors, and Deputy Collectors, with the right ot 
appeal to the District Judges and Collectors, and in 
some cases second appeal to the High Court In 
suits of the value of over Rs 5000, an appeal lies 
directly to the High Court In some instances, the 
Collectors and Commissioners of Revenue have powers 
of revision In the Regulation Districts of Bengal 
proper and Behar, this was found inconvenient, and 
within ten years of the passing of Act X of 1859, the 
jurisdiction in rent suits was taken away from the 
executive officers and was given to the regular civil 
courts But the conflict of jurisdiction, which was 
pre-eminently a source of litigation, still exists in these 
districts The people, however, are simple and litiga- 
tions are few 

In suits for the enhancement of rent of raiyats, the 
main peculiarity, as you have seen, is the necessity of 
the previous service of notice 1 No suit for enhancement 
of rent can succeed under Act X of 1859, unless a notice 
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in proper form has been previously served on the ruiyat 
through the proper channel 

The sections of Act II (B C ) of 1862 about meas- 
urement through the Collectors were replaced in Act 
VIII (BC) of 1869 by sections 37 and 38 They 
are with slight modification incorporated in sections 
90 91 and 92 of the Bengal Tenancy Act. Act II 
(BC 1 of 1862 with its imperfect provisions as to 
record-of rights has been retained in these pro 
vmces. I have already dealt with these and the 
other provisions of the Act of 1859 and 1869 and the 
Acts modifying them 

It seems that the provisions of Act X of 1859 were 
originally applied in the Santbal Perganahs in questions 
between landlord and tenant Regulation III of 1873 
(Santhal Perganahs Settlement Reguiatibn) and Regula 
tion II of 1886 (Santhal Perganahs Rent Regulation) 
made Act X of 1859 inapplicable. The manjhts or 
village headmen were selected as farmers of the villages, 
specially in the Damamkoh, and thus utosiajtr and 
mattjhi have become convertible terms. Regulation III 
of 1873 laid down rules as to record of rights and 
the adjustment of rents by Settlement officer* The 
District officers are vested with the power of deciding 
disputes as to record of rights An appeal lies in some 
instances to the Deputy Commissioner and 10 others to 
the Commissioner of the Bbagulpore division The 
proceedings are generally simple in their character, 
litigations being confined to the permanently settled 
estates outside the Damamkoh The nght-of-occupancy 
of the ralyats is much of the same nature as in the Reg 
ulation districts the power of re settling rents by the 
Settlement officers being wider — agricultural skill and 
habits of life of tenants being taken Into consideration 
A raiyat maj acquire an occupancy right not only by 
occupation for more than 12 years, but he may have an 
equitable claim to occupancy under section 18 of Ret u 
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lation III of 1872 Exchanges of land between raiyats do 
not affect the acquisition of the right A raiyat, whether 
possessing a right-of-occupancy or not, cannot be 
ejected from his holding otherwise than in execution of 
an order of the Deputy Commissioner 1 

1 Reg II of 1886, Sec. 25 
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ABANDONMENT — 

penalties .for, in ancient India, 13 
occupancy raiyat transferring hold- 
ing against custom to be consi- 
dered as having abandoned it, 
299, 339, 340 

may amount to surrender when, 307 
on abandonment of the use of 
burning and burial grounds land- 
lord may take possession of them, 
406 

See Act VIII of 1885 Sec 87 , 
Forfeiture , Notice , Limitation 

ABATEMENT— 

of revenue on acquisition of land, 
I2S 

procedure if proprietor declines to 
accept, on land-acquisition, 125 
of rent for diluvion does not affect 
presumption of uniformity of 
rent, 178, 179 

when putnidar entitled to, 184 
not allowed if person without title 
dispossess tenant, 295, 296 
of rent of occupancy raiyat for fall 
in prices, 361, 362 
for detenoration of land, 365 
of rent for diluvion, 295, 369 
contract against right of, invalid, 369 
of rent for acquisition of land for 
public purpose, 369 
suits for reduction of rent, 374 
See Alteration of rent 

ABWAB — 

See Illegal Cess 

ACCRETIONS— 

alluvial accretions to an estate, 50 
when Govt has right to assess such 
lands with additional revenue, 30 
held Kha$ only when proprietor 
declines settlement, 50 
but even then proprietor is entitled 
to malikana, 50 


ACCRETIONS — ( Continued) 
accreted lands numbered as separate 
estates, 51 

cause of alteration of rent, 293, 
366 — 368 

See Alteration of rent , 

Act IX of 1847 , Act XXXI 
of 1858 

ACTS — (Bengal Council) 

III of 1862 (to amend Act XI 
of 1839), p 161 

VI of 1862 (to amend Act X 
of 1859), pp 284, 432 

s 9, PP 37o, 373. 

„ PP' 372, 373 
„ H, P 369 

VII of 1862 (Jurisdiction in 
Resumption Suits), p 7 

VIII of 1862 (Zamindari 
Dawks), p 82 

Preamble, p 96 
s 4, P 97 
„ 9, P 97 
,, 13 , p 97 

VIII of 1865 (Sale of tenures 
for arrears of rent), pp 144, 
201, 284, 407 
s 3, pp 145, 149 

„ 4, PP- 196. 197. 

„ 5, P 196 

„ 13, p i$2 

„ * 6 > PP- 198, JOS* 

„ 162,0 196. 

IV of 1807 ( to amend Act VI of 

1862), p 407 

X of 1867 (Settlement of land re- 
venue in Kuttack &c), p 
410 

VII of 1S6S (Recovery of arrears 
of revenue), pp 40, 54, 103, 
256 

s 1, p 108 
„ 2, p 10S 
„ 3, P toS 
,, 7> p. 107- 
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ACTS — (Bengal Council) — 

VII of 1 863 

„ 8, pp 109, no. 

„ 13 pp. 79, 84, 137 161 388- 

Ii n of 4 X^^anOT3 in ChuBa 
N«f?pur\ p 418. 

VIII « 1069 (Landlord and 
Tenant), pp. 76, 159. W *93, 
195, *S+> 185 3** 377 4°7 

a. j, p 287 2S9. 

4, PP- *87 

6.PP-297 308 316, 319, 
3*3,3*5,3*6,339, 33a 
9.P-37S- 
h io.P-375- 
„ 14, P- 373- 
h *5 P-4*- 
17 p. 166. 

n 18, p. 393, 353, 367 
19, pp. *93, 369- 
*o,p 307 
ti p. 333- 
» **,P 303 
» *3, P 3°*- 
n *5, P 371 on 

A PP- 159, >88, 190, *03, 
*96, 341 

37 pp. 37* 373, 4** 

„ 38, pp. 37*, 378, 4** 

„ 41 p.369. 

44, P- 335- 

45, p. 335- 

5*,pp- 180,235, *37 303, 

3+6. 

57 p. 195 

59. pp- 196, >97 

60, p. 196. 

63 p. 301 

64, P- 30*. 

66, pp. 10S, 105. 

„ » l? 6 * P- 13*. 

Sell. D p. 118. 

VI of 1870 (Villa go Cbaukidan), 
P- *56. 

«- 35 p- *56. 

n 48 p. 356. 

SO, pL 356. 

» 58, p. 357 
», p.357 
, * 6* P *57 

l of 1*7 1 (Village Cbaukldar*) 
P-3S6. 

«. 1 p. 357 

X of 1I71 (Read Ceu), p. 97 
V of 1873 (Suncy Vet). 

, »• 4*. P. 378. 

\ I of |Sj6 (Agrarian Duputo), 
PP- lit 4*6. 




ACTS — (Bengal Connell) — 

VII of 1876 (Load Regialiatfcm), 
PP- HAH+, 1+6, 

i. 4, p- 80, 

„ 8.P-H3 

" P- 5°- 
17 p. 81 

J8,pp,8i iij. 

„ ++ PP- Si IIJ. 

„ 78 pp- IIJ, 336. 

VIII of 1876 (Partition of 
atatea), PP- >>8 119,303. 

a. 4, P- 8* 
n 10 p. n6. 

fi p. n6 
„ >* P- »5 

„ 13, p.116. 

36, p. 117 

n *9, pp. i>5 >>7 
33, p t*o. 

' p. 130. 
p isa 
101 p. us 

VS p uS * 

Part IX p I aa 
a. ias, p. 130. 

iTof 1877 (Public Work. Con) 
P-97 

III of 1878 (Settlement Art), 
P-47 

I of 1879 (Chutta Nagpur Land 
lord and Tenant), pp. 408 
4>7 

a 19, p.419. 

*1 *o. p 419. 

VIII of 1879 (Settlement Offi- 
cer. Power*), pp 47 49. 
5*. 

•- 9.P-47 
» >0 p. 47 
n >5 p. 47 

IX of 1879 (Court of Ward*) 
P- I2X 

»- 5P-HJ. 

„ 18 p.ai2. 

„ *3 d. 1 p. 1*2. 

*3 d. 2, p. 123. 

23 A, p. 123. 

„ 24, p. 123. 

vf of ifio (Bengal Drainage 
Art). 

*• 4*, PP^)*, 363- 

vii oP.fer ^Public Demand. 
Reemery) pp. 40, 56, 57 

I *• 9 s’ p. 56. 
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ACTS — (Bengal Council) — 

VII of 1880 ( Continued ) 
it 7, P 56 

11 1°, PP 56, 108 

» ”, P 56 
18, P 56 

T ,, 19, P 56 

IX of 1880 (Cess Act), p 97 
s 3, p 82 
„ 14 to 29, p 98 
[. 4L PP 82, 98, 162 
„ 42 cl 1, pp 82,99 
,, 47, P 163 

III of 1881 (Court of Wards 
Amending Act), p. 122 
s 4, p 122 

I of 1895 (Certificate Procedure), 
P 57 

ACTS — (India Council) 

VIII of 1835 (Jurisdiction in sum- 
mary sales for rent), p 144. 

XVII of 1835 (To regulate the 
silver and gold coinage), p 96 

XIII of 1836 (For the withdraw- 
al of the Calcutta Sicca Rupee 
and the Benares and Furruc- 
kabad Pice from circulation), 
p 291. 

XII of 1841 (Sales of land for 
arrears of revenue), p 101 

I of 1845 (Sales of land for arrears 
of revenue), p ior 
s 9, pp 101, 102 

IX of 1847 (Assessment of alluvial 

lands), p 50, 51 
s 7, p 5o 

I of 1850 (For confirming the title 
to lands in Calcutta), p 55 

XXIII of 1850 (For securing the 
land revenue of Calcutta), 
P 32 

s 2, p 33 
,, 6, p 33 
u 7, p 33 
,, 12, p 33 

XXV of 1850 (Forfeiture of de- 
posits on incomplete sales 
under Reg VIII of 1819 and 
Act IV of 1846), p 144 
s 1, p 151 
,, 2, p i$i ‘ 

VI of 1S53 (Relating to summary 
suits for arrears of rent, to 
sales of Putnee Taluqs, and 
other saleable tenures, and to 
sales of land for summary de- 
crees for rent), p 144- 

s x, p 149 


ACTS — (India Council) — 

.VI of 1853 ( Continued) 

,, 9, P 149 

XXXVI I of 1855 (To remove 
from the operation of the 
general Laws and Regulations 
certain distncts inhabited by 
Sonthals), p 43 

XVIII of 1856 (Relating to the 
administration of public re- 
venues in Calcutta), p 32. 

VI of 1857 (Land Acquisition Act), 

PP 55, 204 

X of 1857 (Act to amend Act 
XXXVII of 1855), p 43 
XXXI of 1858 (Settlement of 
land gained by alluvion), 
P 5 1 

XL of 1858 (For making better 
provision for the care of per- 
sons and property of minors), 
p 2x2 
s 18, p 212 

V of 1859 (To empower Ghatwals 
of Beerbhoom to grant leases 
beyond the period of their 
possession), p 264 
s I, p 263 

VIII of 1859 (Code of Civil Pro- 
cedure) — 
s 260, p III 

X of 1859 (Rent law of Bengal) — 
PP 144, 159, 174, 175, 17 8, 
186, 190, 193, 195, 201, 236, 
279, 283—285, 407, 41 1, 414, 
420 — 422 
s 3, pp 2S7, 289 
„ 4, pp 289, 292. 

,, 5, P 302 

„ 6, pp 297, 307, 308, 315, 
316, 319, 323, 325—327, 
329, 33° 

,, 7, P 326 
„ 8, pp 347, 375, 377 
„ 9, PP» 3°2, 375, 377. 

„ 13, PP 240, 348, 373 
,, 15, PP- 137, 139, 16a, 176, 
206 

„ 16, P 139 

,, 17, PP 293, 353, 354, 358, 

363, 367, 368 

„ 18, pp.293, 361, 365, 367, 369* 

„ 20, p 333- 
„ 3i, p 3°2. 

,, 23, pp 4°3, 

„ 27, pp 159, 18S, 190 203, 
296 

„ 28, pp 76, 78 
„ 78, pp. 3°3, 33L 346' 
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a. a, p. 10a 
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„ 5*p. 108. 
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9 pp. 101, 115. 
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„ 41 p. 161 
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* 53, pp. nx 115 161. 

„ 54, p. 163 
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n 5«. PP- 49. 79, 

Sch. A, p. 110 
\IV of 1850 (Limitation) 

■.1 cL (14) p. 78 
XXII of i860 (To remove cer 
tain tracts of Chittagong from 
the Jurisdiction of ordinary 
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a. 154, p. 1X4- 

XVI of 1S64 (Registration Act), 
p. 108. 

I of 1868 (General Clauses Act) 
P lA 
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„ PP- 54, 5S- 
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I of 1*73 (Evidence Act)— 
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74, pp- 4S. UJ 
91 p. *o3 


ACTS — ((India Council) — 

IX of 1873 (Contract Act), p. 44, 
35, *07 385 
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XIV of 1874 (Scheduled 
District* Act) p. 48 
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XV of 1874 (Law* Local Extent) 
p. 96, 
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„ Art. 130 p. na 
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„ Art. ijo, p. 137 
„ Art. 139, p. 333. 

VII of 1878 (Forest*), p. 34. 

I of 1879 (Stamp Act)—- 
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IV of 1883 (Transfer of Pro- 
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„ So, p. 224. 

54, P- 3°°- 
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**5 3*7 344, 387 390, 
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IV of 1882, {Continued.) 
s 114, pp 18 1, 235, 236 
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„ 116, p 238 

,, 1 1 7> P 344 

X of 1882 (Criminal Procedure) 
s 45, p 124 
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„ IS, pp 233, 2S7, 290 
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„ 93 to 96 p 129 
„ 99, P 129 

Chap X, pp 48, 51, 377, 379, 
380, 381. 382, 410 
„ 102, pp 378, 3S0 
„ 103, P 378 
„ 104, P 3So 
„ 105, P 380 
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ACTS — (India Coundi) — • v, 

VIII of 1885, (CfMianfdl, 

„ 106, p. 380 
„ 107 pp, 3S0, 393, 397 
108 pp 380, 381 
109, p 380. 
no, p 381 
na, p. 38: 

1 16, pp. 319, 333, 330. 

117 to 120, p. 321 
iao, pp 333, 334. 

1 » l P 339 - 
149. P 338 
I 54> pp. 14X 374. 

•55 pp. 181 t8a, 235 3° 4- 
5°iP 304. 

$8, PP- 376, 377 
59>PP 304,305 
o°> PP. 157 199, a83 304, 
. 305 345 388. 

61 p. 199. 

63, pp. 197 1 99- 

64, pp. 199, 900 . 

65 p. 200, 

67 p. aoa 
71 pp. 1*8 aoz 
7a, p. 201 
T 6 p 199- 

7» pp. 1 So, *99—502, 506, 
307 328, 330, JJ4t 344— 

346, 369- 

79, pp. 1 So, 360. 

80 pp. 298, 3x3 335. 

Si p. 373. 

8*. pp. 3i6> 3X7 384- 
83. PP- 309, 343 
88, pp. 194, aoa, 372- 

89 p. 52- 

9i Pp. 139. *9* 410. 

* 193. PP.3' 8 * 403, 40$. 

„ >95, PP 40, 48 144, 159- 
Sch. I pp. 140,488. 

Sch. Ill pp. 183 334, 283,304, 

II of 1 1S6( I nco m cT ax) pp.99^03. 
I\ of 1887 (Uodari) mull aaie 
Court) 

Sch. 0, d. *, p. 36. 

XII 0/1887 
«. 37 d. a, p. B07 

\ Ilf of 1890 (Guardian and 
Ward) p. 132. 

•. 39, p. 313. * 

I of 1 $94 (Land Acquisition) pp^ 
55 X2+- 
55 P »2S- 

ADVERSE POSSESSION— 
acouliitlan of right by In ancient 
Indb, if, 19. 


ADVERSE POSSESSION— 

(CvntUutd) 

period necessary to create title by 

19, 20, 31 

different period* after which adverse 
po*»e*dcm ripened into owner 
ihrp A tml r t ■ V 1 1 3 jo ri me im 
memorial, ai thirty year*, 33 
twentyyear* 31 

Raghtmandau • reconciliation of 
text* riving different period* for 
acqmjJdoo of title by 2T 
tenant encroaching on landlord ■ bod 
cannot *et up, m 333 293-295 
St* Encroachment Limitation. 

ALIENATION — 

bnd amongst Aryan* not at lint 
alienable, 31 

right of alienation waa afterward* 
*lowiy and partially recognized, 

31 21. 

JnnuUvahana fully recognised h, ti, 
in Mahomedan time cultivator had 
right to alienate hi* land, 24. 
corenanta in permanent tenure* 
restricting 18J. 

ALTERATION OF RENT— 
on alteration of area, 139, 140, 179, 
184. 

in *uch a caso presumption of uni- 
formity of rent unaffocted, X 79. 
of permanent tenure*, i8j, 184. 
of raiyat* on alteration of area 
39* 396, 366—369. 

Increase by accretion, 3^3, 

Incrcaae by encroach ment on 
land I ora • land, 293, 394. 

incrcaae by encroachment 
on stranger ■ land, 195. 

decrease by dilution, 195, 

368. 

decrease by dispossession 
under a title paramount, 
29S 368. 

decrease by dispossession 
by person without title, 
*95 *96. 368 
St* Enhancement of rent. 

APPEAL— 

grounds for setting azide r* venue 
tai* by chd tult mart be taken 
In appeal to Comralwioncr 
109. 

If ther* it Illegality or no arrears 
appeal to Com ml winner not necev 
toty 109. 
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APPEAL — Continued t 
against order of District Judge ap- 
pointing common manager does 
not lie, 129 

but High Court has power of 
Revision, 129 
See Limitation 

APPORTIONMENT— 

Zamindar not bound to apportion 
rent on partition of taluqs, 165 
of rent on partition does not affect 
uniformity of rent, 178 
of compensation between proprietor 
and tenure-holder on land acquisi- 
tion, 203, 204 

of compensation in case of acquisi- 
tion of Ghatwali land, 270 

ARYANS— 

were essentially agriculturists, 4, ir 
subletting originally unknown 
amongst, II 

but afterwards became common, 12 
intermediate tenures unknown m 
earlier days amongst, but are of 
later creation, 12 

cultivation of land insisted on, 12 
Vyasa, 12 
Narada, 13 
Yajnavalkya, 13 
village communities 13 — 18 
For details see under tins heading 
acquisition of right by adverse pos- 
session amongst, x8, 19 
estoppel by conduct under ancient 
Hindoo law, 19 

period necessary amongst, in ancient 
times to create title by adverse 
possession, 20, 31 

extinguishment of nght by limita- 
tion amongst, 2 1 

land was at first not alienable but 
heritable, 21 

nght of alienation was afterwards 
slowly and partially recognized 
21, 22 

Jimutavahana fully recognized it, 22 
sources of revenue m ancient India 
amongst, 383, 384 
nght to minerals, 395 

ASSAM— 

the whole forms a scheduled distnct 
and statute 33 Vic Cap 3 
applies to it, 49 

a part of the country is permanent- 
ly settled, 49 

rest Government property, 49 


f ASSAM — Continued 

Settlement Regulations of the Bengal 
Code supplemented by rules 
framed by Government are m 
force m, 49 

ASSESSMENT OF RENT— 

on resumed lakheraj land under the 
Settlement Regulations binding 
unless set aside, 46 
raiyat however not bound unless they 
assent or the law as to enhance- 
ment of rent complied with, 46 
principles of, under the Settlement 
Regulations, 46, 47 
principles of, in the case of island 
Churs and accreted land, 50, 

See Settlement Regulations 

ASSESSMENT OF REVENUE— 

made on principles laid down in 
Reg VII of 1822 and the Regu- 
lations and Acts modifying it, 50 
accreted lands formed into separate 
estates, 50 

Reg VIII of 1793 contains prin- 
ciples of settlement and mode of 
assessment, 93, 94 

rules of, laid down m Reg VIII 
were the basis of Permanent Set- 
tlement and continued m force 
till 1822, 95 

ASSIGNEE— 

of recorded proprietor not entitled 
to draw surplus proceeds of 
revenue sale, in, 112 

ATTACHMENT— 

Collector may attach for arrears of 
revenue in what cases, 122 
estates under, or management by 
Revenue Officer exempt from safe 
for arrears of revenue, 123, 

Sec 17 of Act XI of 1859, 133 
but the issue of certificate of attach- 
ment is not attachment by Col- 
lector, 123 

AUCTION-PURCHASER— 

Sale certificate- to.be conclusive in 
favor of, no 

title of, at a sale for arrears of reve- 
nue of a permanently-settled 
estate dates from when, no 
liable for instalments that have fallen , 
due since the default of kist on 
which sale has taken place, hi 
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auction-purchaser— 

at putni *ale t6 pay purchaso-money 
»hen 151 

at pctni sale entitled to vosd In 
cumbrance*, 154 156. * 

mutt avoid sithfn 12 ymra, 155 
registration of name of, at patni sale, 

S 9 , 160 

right of, to a raid incumbrances, 
200 . 

Sm Incumbrances fhitni-Sale . 
Umi tattoo Sale lor Arrears of 
Revenue. 

BADSHAHI GRANTS— 
what are, 69, 70. 

burden of proof of the genulnaieas 
and validity of, 70, 
effect, in the abecnca of any grunt*, 

of nninterrnpted poaaeaixai exempt 

from atacajmcnt, 7a 
Regulation XXXVII of 1793, 
71 

5 m Noo-Badahahl grant*. 

DASTU LAND— 

Su Ho rmu t c a d . 

BENAML 

provision again it benamj purchase 
in aalea for an ear* of revenue. III. 
purchase at revenue-aalo by defaulter 
doe* not a\o»d incumbrance*, 161. 
landlord holding land m the, of 
another person cannot acquire 
occupancy nght, 312 


BHAGDABJ RAIYAT3 — 
may acquire occupancy right, 310,311 

BHAOU RAIYAT— 

Se* Dbagdari ralyau 


BOARD OF REVENUE— 

to determine dates for payment of 
arrears of roentae, 10 j. 
inlsiocal pqwer of regarding 
partition of erutev Ijo. 

1* tM Court of Wards, I2j. 


BREACH OF COVENANT— 
S r Ejectment 
Forfeiture 
Limitation. 

BUILDJNQ- 
S** Ejectment. 


BUILDING LEASE— 

S*t Homestead. 

BURDEN OF PROOF— 

aa to the gemdneoeu and validity of 
Badahnni grant*, 70. 
in suit* in which question l» whether 
land is maJ or lakhiraj 83-86. 
finding ihould bo baaed upon weight 
of evidence, 86 . 

in auita for enhancement of rent of 
dependent taluqa, 1 3 5 
ii on taluqdar regarding nature of 
tenure It* permanency and fixity 
of rem, 130 

on Zemindar regarding due pobitca 
tioa of sale notice* under Reg 
VIII and due observance of for 
mahtfe*, 148 

regarding aroidance of incumbrance 
by purcharser at putm sale, 156 
00 tenant to prove custom of trans- 
ferribility of occupancy right, 300. 
on landlord to prove that land is 
proprietor * private land, 323- 
a hen ralyat pleads that rent* U duo 
to another person, 337 
in case* of enhancement for hnproro- 

363, 364 t 

in case* of reduction for deteriora 
tion, 365, 366 


BURNING AND BURIAL 
GROUNDS— 

the member* of the community ha to 
customary right to use, 404, 405 
but the landlord may 'take posses- 
sion on abandonment of the use of, 406. 
Sm Salei for Arrears of Revenue. 

„ of Rent. 


CALQUTTA— 

Is a khos mabaL 32 
was originally the purchased taluk of 
the hast India Company 3J 
its revenue system, 33. 
there are many revenue-free tenure* 
1°, 33- 

rat* of smnninu, 33- 
no proprietary right of Govt, hi tb* 
revenue-paying estates In Calcutta, 


S atonal r 

Inchfcnts of tenancy in 34. 
law of landlord sml tena n t in. 


Cause Court, in sails between 
Landlord and t en ant b, 36, 37 
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CALCUTTA— Cotaw ud 
die several Tenancy Acts lu\e no 
ipplicution in the part within, 
the Original Jurisdiction of 
H C , 34. 

but the Contract Act and the Trans- 
fer of Property Act regulate the 
incidents of tenancy tn, 34 
law applicable m tne absence of 
contract and of any provision in 
the Contract or the Transfer of 
Property Acts, 34, 35 
huts, 36. 

CERTIFICATE PROCEDURE 

Sec Public Demands Recovery Act 

CESS— 

Road Cess payable by Gott for hints 
niahals, 56 

but not Public Works Cess, 56 
result of extension of the Cess Act 
to lakhirajdars, 57 
payable for rotenue-free lands, 82 
but Dawk Cess not pa) able, 82 
Dawk Cess when imposed, 96 

pa) able by Zaimndars, 96 
how and when pa)able, 96, 
97 

but not reco\ erxble from 
tenants, 97 

realizable by Certificate 
Procedure, 97 
is an additional impost on 
the retenue, 97 
old Cess Acts, 97 
the Cess Act of 1880, 97, 9S 
tenants bound to pay Road and Pub- 
lic \Y orks Cesses, 98 
ts a personal debt of proprie- 
tor, 98 

recoverable by Certificate Procedure, 
9S 

how assessed, 98 

the share to be paid by each class 
interested in land, 98, 99, 162, 163 
how and when payable, 99 
sale for arrears of, where no arrears, 
105 note 

payable by taluqdars, 162, 163 
unless there is contract to the con- 
trary, 163 

recoverable in the same way as rent 
but is no charge and has not the 
same effect on incumbrances, 163 

CHAKRA 14 LANDS- 

Sct Service tenure 


CHOWKIDAR1 CHAKRAN 
LANDS— 

See Service tenures', 

\ct VI X B C") of 1S70 , 
\ct I (B C) of 1871 

CHARGE— 

Govt revenue is a first charge on 
land, 99 

unpaid arrears 1 first ch irge on sale 
proceeds of estate sold for any 
cause while under management 
of the Court of Wards, 122 
co-sharer paying Govt revenue has 
no charge, 127, 128 
under the Bengal Tenancy Act co- 
sharer pa)ingrent has, 12S 
under-tenurc-holder paying arrears 
to save putm from sale entitled to, 
1 charge, 153 

rent a first charge, 1 71, 172 

CHITAS— 

evidentiary value of, prepared by 
Settlement Officers, 45, 46 

CHITTAGONG— 
cultivated portions of, when acquir- 
ed, 37 

afterwards permanently settled, 37 
noabad lands and taluqs m, 41. 

absolute right of Governraeqt 
to, 41 

surveyed between 1841 and 
1848, whether held by squ- 
atters or tarnfdars, 41, 42 
estates formed in 1793 were 
defined and separated and 
noabad lands were made 
separate taluqs, 42 * 
also large numbers held khas, 
43 

noabad taluqdars are tenure 
holders holding under terms 
of their leases, 43 
settlement in 1848 was for 
fifty years of lands fully* 
cultivated and for 35 years 
for other lands, 42 
generally cultivated by hired 
labor, 42. 

where there are raiyafs 
settlement does not affect 
their rights, 42 

contains large numbers pf 
estates, taluqs and holdings 
under junglebun grants, 
.42 " 
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great compilations b consequence, 
4*- 

tarafdara, 

generally hold kbit, 4 3 
ubero there are raiyats raump- 
tion and settlement do not 
af fci-t their right, 4^* 

HM tracts of, 

remoTed from t ho operation oi 
the general Regulation and 
Acta by Act XXII of 1660 
and IV (B.C.) of iWj, 43 

large part reserved forest, 43 
a portion settled permanently 
but a large part is klm 
mahal, 43 43. 

CH OTA NAG PUR— 

there ore Govt- estates la, 45. 

Palamcw subdirlxkm la kh*e mahal 
temporarily settled, 43- 

Gort claims absolute proprietary 


right, 43. 

lands never sold for arrears of reve- 
nue, 43. 

all sales and mortgages require sanc- 
tion of Commlssiooer 4J, 44. 
primogeniture In, 4:3. 

Knmmbered E stat es Act, 416. 
under-tenures, 416. 
maintenance grants, 416 417 

Act I lUC.) of 1879, 417 
bhuinhar*, 418, 419. 

Service tenures, 419. 
tributary mahais. 419. 

M aabboom, 419, 430. 

Jilsasan tenures, 430. 

Noobad tenure*, 43a 

CHUH- 

right of occupancy to, 398, *35 336. 
Island churl the property of <£ovt_, So. 
soqm temporarily settled, $q. 

See Knit tnshals 
Occupancy right. 

CIVIL COURT— 
jurildktioo of, In resumption cases, 
7h- 

If do artmr rrreaus sals may bt set 
aside by foj. 

lu Jurisdiction to set adds res enue 
sals is of an extremely hashed 
character 109. 

wbers objection Is made In proceed- 
ing* (of separation of account of 
menus panics to go to the. 


property of C*iv 
ly settled, Jo. 


CIVIL COURT — OrttaW 

can only pass decree for partition 
after ascertainment of share, lit 
jurisdiction of, when partition Is 
claimed by Hindu widow 116. 
may decree partition when reve- 
nue is below the prescribed Emit 
though apportionment of revenue 
▼.01 not be binding on Collector 
ird. 

Jurisdiction of, in matters relating to 
partition, 117 

conflict of case* about jurisdiction 

117. 118. 

do jurisdiction of, regarding registra 
don under Act XI 161 

COLLECTOR— 

may exempt estate from revenue 
sale, when 105. 

may open separate account of reve- 
nue where no objection, 114. 
actual partition of estate* to be made 
by 11$. 

private partition not binding on 
Goyt. unlesa special sanction of 
Collector la obtained, 115. 
cannot disturb private partition at 
tha instance of one of the parties, 
lit. 

in what cases of private partition 
Collector s jurisdiction is ousted 
ondahen not, 115 116. 
what estates not partible by 1 16. 
remarks 00 the Jurisdiction of, In 
partition of estates. nS, 119. 
minor ■ estate of which due node* 
has been given to, not liable to 
sale for arrears of revenue, 1 a I 
if there be arrears *ben minors 
estate ceases to be under Court, 
Collector may a tt a ch , 133. 
procedure to be followed by for 
aseertahunent of revenue on ac- 
quisition of land, 114. 
to grant remission of r even us on 
acquisition of land, 13$. 
procedure if proprietor decline* to 
accept abatement of revenue 
granted irj 

junsdtctkmof regarding registration 
t ra d er Act \I 161 

COMMISSIONER— 

may exempt estate from revenue 
sale, when, 10J. 

poacr of, to set aside rrvenua sale 
la cate of hardship 1 07 lo3- 
, grounds for setting aside revenue 
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COMMISSIONER — Continued 
sale by civil suit must be men- 
tioned in petition of appeal to, 109 
may set aside putm sale when, 151, 

152 

COMMON MANAGER— 

Reg V of 1 81 2 provided for the 
appointment of, in case of dispute 
amongst co-owners, 128 
District Judge having jurisdiction 
to make the appointment, r2§ 
Regulation V of 1827, 128 
appointment of, under the Bengal 
Tenancy Act, 129 

order of the District Judge ap- 
pointing, not appealable but High 
Court has power of revision, 129 

COMMUTATION— 

of khiraj in Mahomedan time into 
money rent, 23, 24 

COMPENSATION— 

See Damages , Apportionment , 
Land Acquisition 

CONTRACT— 

policy of legislature m restricting, 
between landlord and tenant, 

1 79, 1 So 

compensation for breach of cove- 
nant in, 182. 

restricting alienation how far en- 
forceable, 183 

not enforceable in case of involun- 
tary alienation, 183 
ejectment for breach of covenant, 288 
by occupancy raiyat against right 
to cut down trees invalid, 302 
against right to sub-let by occupancy 
raiyat invalid, 306 
against right of surrender of occu- 
pancy raiyat invalid, 307 
against acquisition of occupancy 
right invalid, 328 

taking away occupancy right in- 
valid, 328 

providing for ejectment of occupancy 
raiyat, 328 

by occupancy raiyat regarding rent 
and enhancement of rent, 332 
to pay a different rate of interest 
invalid and when valid, 334, 335 
against right to claim reduction of 
rent for diluvion invalid, 369 

CONTRIBUTION— 

amongst co-owners of estates, 127, 
138 . 


CONTRIBUTION — Continued 

quasi contracts arising out of pay- 
ment of Govt -revenue and similar 
other dues for the protection! of 
the estate, 1 27 

Contract Act ss 69 and 70, 127 
co-sharer paying Govt revenue has 
no charge, 127, 128 
under the Bengal Tenancy Act co- 
sharer paying rent has charge, 128. 

CO-SHARER— 

effect of payment of revenue by, 
115 

contribution amongst co-owners of 
estate, 127, 128. 

quasi contract arising out of pay- 
ment of Govt revenue and 

similar other dues for the pro- 
tection of the estate, 127 
Contract Act ss 69 and 70, 127 
paying Govt Revenue has no 

charge, 127, 128 
this is unjust, 128 

under the Bengal Tenancy Act co- 
sharer paying rent has charge, 128. 
Reg V of 1812 provided for the 
appointment of common manager 
in case of dispute amongst, 128 
District Judge having jurisdiction 
to make the appointment, 128 
Regulation V of 1827^ 128 
appointment of common manager 
under the Bengal Tenancy Act ,129 
order of District Judge appointing 
manager not appealable but 
High Court has power of re- 
vision, 129 

right of, to deal separately with his 
interest how far restricted, 194 
suit for arrears of rent by one of 
joint landlords, 202 
co-sharer landlord cannot acquire 
occupancy nght, 312, 313. 
purchasing occupancy right loses 
it, but the holding does not cease to 
exist, 313 note 

COURT OF WARDS — 

no estate liable to be sold for 
arrears of revenue when under 
the management of the, 121 
unpaid arrears a first charge on 
sale proceeds of estate sold for 
any cause while under the, 122, 
if arrear remain due when estate 
is released by the, Collector may 
attach, 122 

Board of Revenue is the, 133. 
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CULTIVATOR- 

amongst Non Aryan races in India 
the idea prevail* that land be- 
long* to the people, tb* king only 
being entitled to rent, 6. 
owuemnp of subject to land re- 
cognised by early Hindu King*, 6, 
king wo* amply the protector of 
the people, i a 

cultivation matted c© to Andeot 
India, 13 

pcosltfo* for non-cukiTatioo )n>- 
poecd on, ij. 

lmposltKm of the Ikirtj in Jiaho- 
tnedan time did not take anj 
the proprietary right of the 
cultivator, 24. 

la Mahomedon time aitovator had 
Tight to alienate his land, 24. 

CU8TOM— 

occupancy right not bequeathable 
except undo-, 399. 
occupancy right not tr*n*fcr*bie 
except under 399, 300, 341 
onus oa tenant to prove custom of 
transfcrafolity 300. 

If there U, occupancy right may be 
acquired in bomettend land 316. 
vilidatw tro infer of aoo-occu 
pancy bolding 344* 345 
a* to any class of raijot paying 
at favorable rate, 356. 
regulates tncklenU of homestead 
tends, 316 3S4. 

DAMAGES — 

to bs paid by Znmlndar If potnl 
sals is let g*k le, 15 1. 
when under-tenurobolder differing 
loss st potnl tale la entitled to, 
1S7 

measure. of, for breach of covenant, 
1 fa. 

for mituse of land by occupancy 
nfyat, joi 

in lieu of Interest on smart, I33. 

DAWK. GESS— 

Sit Cess 

OEARAH— 

Set Chur 

DEPENDENT TALUQS— 

osners of, tnUlicd to revum* and 
MMU land* complied within 
their taluq* granted after I U Dec. 
1790 , 7 *- 


DEPENDENT TALUQS— ~ 

Qsjtf&auif 

loads held under Invalid grants 
formed into taluqs when, 74. 
indude* malgoxan avma* for dear 
fog waste foods ana al*o Jungle- 
buH tenures, 94. 
whnt are. 135 

classes of, existing at the time of the 
Decennial Settlement, 1 32. 
Regulation VIII eg 1793 cfosufie* 
tsJaqs Into two dosses, those of 
which rent can be enhanced and 
those of which rent Is not 
enhances hie, 133. 

rent could not be enhanced if grant 
vras for perpetuity at fixed rent, 
and payment of rent for It year* 
bad been mode, 133 
if grantee held 00 payment of rent 
for leas than u yean lent could 
be enhanced, 133. 

presumption fo favor of taluqdar Oi 
toon as it fo proved that tha taluq 
had existed from before tha Decen- 
nial Settlement, J33 
enhancement eg rent of, *33, *34- 
the effort of the provision* of the 
Regulation* relating to, *uxunu 
rued by Privy CotmdL 134, 135. 
evidence to prove the existence of & 
Tftluq at Um Decennial Settle- 
ment, 135 

onus probandl In suits for enhance- 
ment of rent of, 135- 
right to enhance coold be exercised 
only after notice, 135 
requisite* of such notice, J35 
grounds of enhancement w rent of, 
136, 137 
Stt Taluq* 

DEFAULTER— 

notice under Sec. 7 Art XI to pro- 
hlbrt payment to, after h* has 
mod* default, ill 

may porch* *e but sotb *afo Joes 
not avoid incumbrance*. III 

dhanhar land— 

•&r p. 3sr 

DIARAH — 

Set Chur 

DtHl PANCHANNAQRAM- 

bohiipirt In, 3*- 

Set Khis tru-hab 

DISCLAIMER— 

fcrfrmu* of lens by 2jt JJA 
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DISCLAIMER— Continued 
what constitutes, 232 
of the title of assignee of landlord, 
233, 233 

under Bengal Tenancy Act who can 
not be ejected for, 233 

DISQUALIFIED PROPRIETOR 

no estate liable to be sold for arrears 
of revenue while under the Court 
of Wards, 121 

unpaid arrears a first charge on sale 
proceeds of estate sold for any 
cause while under the Court of 
Wards, 122 

if arrears remain unpaid when estate 
is released by the Court of Wards 
Collector may attach, 122. 

DISTRICT JUDGE— 

has jurisdiction to appoint common 
manager, 128, 129 
order of, appointing common 
manager not appealable but High 
Court has power of revision, 129 

DIWAN1 — 

recognition of the Company’s title, 
29 

influence of the Mahomedan fiscal 
system under the, 29 
confusion during the first few years, 

29, 30 

revenue-free grants made after Com- 
pany’s accession to the, 66, 72 
the Directors adopted plans to 
check further alienations, 67 
what to become of revenue-free 
grants made after accession to 
the, 71-75. 

DURPATNI-DAR— 

compensation to, on sale of Putm 
Taluq for arrears, 157 
See Putm sale 

DOUBLE GOVERNMENT— 

what it was, 30 

EARTH— 

is res communes according to the 
Indian sages, 3, 5 
distinction between Roman and 
Ancient Indian ideas about pro- 
perty in, 5, 6 
See Property in Land 
according to Indian sages right 
to portions of, was not in the soil 
but m the usufruct, 4 | 


EARTH— Continued 
could not be given away, 5 
occupier of portion of, not owner 
according to Savara, 5 

EAST INDIA COMPANY— 

sovereignty of the, 29 
the Diwani, 29 

influence of the Mahofnedan fiscal 
system under the Diwani, 29 
confusion during the first few years, 

29, 30 

started the theory of the proprie- 
tary right of the Government, 30. 
proprietary right was transferred to 
Zamindars with this theory m 
view, 30 

policy of the, as to revenue-freb 
lands, 58 

EJECTMENT— 

taluqs held from the Permanent 
Settlement not liable to, 165 
not allowed of permanent tenure 
for non-payment of rent, 180. 
conditions for, upon breach of coven- 
ant in leases of permanent tenures 
looked on with disfavour, 181 
of lessee by title paramount, 217 
from a part, 2x8 

from the wrongful action of lessee, 
219, 220 

notice to quit under Bengal Tenancy 
andT ransferof Property Acts, 2 38 ,2 39 
notice must be proper, 239 
six months’ notice, 240 
suit is not sufficient notice, 240, 241 
form of notice, 241 
raiyat at fixed rates hot liable to, 
except on breach of an express 
covenant m contract, 288 
of occupancy raiyat, 302-304. 
of non-occupancy raiyat, 346-348 
protection from ejectment from dwell- 
ing houses, manufactories and other 
permanent building on sale for 
arrears of revenue, 311 
See Mahomedan Fiscal Govt , 

Notice , 

Disclaimer. 

ENCROACHMENTS— 

m Sunderbuns, 52 

by tenant on landlord’s land, 32 r, 

293, 294 , , 

no limitation against landlord in case 
of, by tenant, 221, 222, 294 
by tenant on stranger's land, 223 , 

295 
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ENOROAOHMENTS— Cnthaud, 

«dt for additional rent would U# 
for encroached land, 29$. 
by third penon, 368. 
by landlord, 363 369. 

ENHANCEMENT OF RENT 

Act m ^B C ) of 1878 define* and 
limit* the power* of Settlement 
Officer* m khi* mahal* regard 

bySet&sJLt Officer In kh£* mahal* 
binding Unle** raiymt prove* that, 
hi* notln accordance with the Act, 

of dependent taloqt, 133 139. 
of taluq*, 138, 13a 166,167 
of tenure*, 176-178 
innlid contract* regarding of 
occupancy raiyat, 331 33a 
cannot be made within fifteen year* 
after the previou* enhancement, 
35 *. 

but any arrangement in settlement 
of dl* pa to I* not enhancement, 

landed not debarred from recovering 
rent at enhanced rate when paid 
fcw three year*, 33a. 
contract of enhancement not invalid 
if It b on account of landlord • 


landlord entitled to enhance if 
prod active power i* increa*ed 
Dy drainage, 331 

contract to enhance not invalid 
when the land ho* been held 
at a jpocklly lem rate in coo- 
rideratioo of cultivation of any 
particular crop for convenience 
of landlord, JJl. 

of occupancy niijat, 353 3 6 5 

ground* of under Act X of 1859 
and Act vm (B. C) of 1869, 
353- 355 

prevailing rata, 3 $4, 355 
Bui daa* of raiyat* 355 3S 6 * 
place* adjacent, 3}6. 
description of land, 357 
c'miTir adrantig**, tjy 35®*. 
value of produce and productive 
power of land, 353- 
ri**io averago price*, J5*> i6t 

rula of proportion how and » ben 
to be applied tor “3S3-3 6 * 
average price* to b« determined 
from rates daring a dacenoiai 


ENHANCEMENT OF RENT 
Increase la the prod uctlra power 
of land, 361-364. 
orchard*, 364. 

of Improvement by flonal action, 

notice formerly »oc e*%ry 373, 

now not nectaaory 37a. 
decree for when to taka effect, 374, 
gr dual enhancement, 374, 
restriction cm frequent enhancement*. 
374- 

of Doo-occnpaucy ruijat, 381. 

Sa Borden of proof, 

ESTATE— 

a* defined in Bengal Truancy Act 
Include* revenuo- 7 rea land*, 81 
also a* defined in Bengal Ceea Act, 
8x 

but uot a* defined In th« Partition 
Act, 8*. 

ordinary law of «ucce*aion of tbe 
owner applicable to, ill, 
alienable in port or who la, nt 
protection frpm aal« of ahare for de- 
fault of a co-*harer JIJ, 
registration of name* of proprietor*, 
H3 114- 

•epa ration of ahare* of, 114. 

mho l* entitled to havo *«- 
porate account opened, rr 4. 
owner* of rpedfic portion* 
al*o entitled to lepara 
tloo of account, 114. 
Collector may open leparate 
account where no objec 
lion, 114. 


S rtie* to go 
>urt, 114. 

Saletof aeparated tharea, U4 115 
rule* for 114. 

In caao of deficient tala pro- 
ceed* entire estate to be 
sold when, 115 
effect of payment of revenue 
by *harer US- 
Part don of «*tate* r rj — I to. 

Far Jrtnh ur **Jtr liu 

mhat euatc* exempted from *ala for 
a nears of re eoua, 130— 133. 
contribution amoogtt co-owner* of 
ante, in US. 

quad contract* arulng out of pay 
pw m of GorL mem* and riniibr 
other due* tor the protection of 
the, 14? 


*£&£. 
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ESTATE— 0.7 >.;«<! 
vO-ilurcr pajmg Govt, revenue hi., 
no charge, 127, 128 
independent ulutj 13 m, i 0 o 
•'cp irately iccogmccd jj such, when, 
13°, 131 

jhntc of, ^o!d at revenue sale in- 
cumbrance not ivoidcJ, 162. 

ESTOPPEL— 

by conduct in inuuii Hindu law, 19 
tenant induced into 1 md by a per- 
son without title not ejtopjH.il from 
denying such IcjsOt'j title, 237 

EVIDENCE— 

evidentiary value of eluttis, jutn- 
nnbaudis atul m ij»i prepared by 
officers of Govt, under the Settle- 
ment Regulation'., JS. j6. 
cv identity v due of fatJaJs, 80. 
copies of registers under the Land 
Registration \et admissible in, 

114 

to prove the existence of a uluq .at 
the Decennial Settlement, 1 35 
express recognition of tnluq in the 
Settlement proceeding in iy be 
evidence of the right to hold ex- 
empt from enhancement, 139 
value of aniaUtistais or mnahiamas, as 
209 

of payment of rent at uniform rate 
to establish fixity of rent must 
be strict, 291, 292 
See Presumption 


i FISHERIES— 

See} tlhar. 

J FIXTURES— 

, See Leases , 

Non-agricultural lands 

! FORESTS- 

! lavvo is to, 54 

! Settlement Officers of, vested with 
the powers of a Collector under 
the land \cquisition Act, 54 
' rules for the protection of, 54. 

J income of Govt from, tinder three 
l heads, 5 f 

i 

j FORFEITURE— 

for breach of covenant in lease, 1 81, 
2S8, 303 , 304 

detcruun vtion of lease by, 230, 231 
by disel inner, 231 
relief against forfeiture, 235, 236 
waiver of, 23 j, 235 
effect of, on subleases and incum- 
brances, 242 

on abandonment of occupancy hold- 
ing, 299 

FRACTIONAL PROPRIETOR— 

See Co-slurer 

FRACTIONAL SHARE- 
HOLDER— 

See Co-sharer 

GHASKAR LANDS— 

See p 357 


EVICTION— 

See Ejectment 

EXEMPTION— 

Collector and Commissioner may 
exempt estate from revenue sale, 
when, 105 

express order of exemption neces- 
sary, 105 

what estates are exempted from sale 
for arrears of revenue, 120, 131 
estates under attachment or manage- 
ment by Revenue Officers exempt 
from sale for arrears of revenue, 
123 

See 17 Act XI of 1859, 123 
but the issue of certificate of attach- 
ment is not attachment by Col- 
lector, 123 

FARMER OF RENT— 

See Ijaradar. 


GHATWALI TENURES— 

Gbatvvals, 246, 257 
contest between Govt , Zamindar and 
Ghatwals, 257, 258 
of Burdwan, 258 
of Chotanagpur, 258 
of Hazanbagh, 258 
of Lohardagga, 259 
of Manbhoom, 259 
of Monghyr, 259, 260 
of Bankura, 260, 26r 
of Beerbhoom, 263 — 264 
of Khurukpur, 264 — 270 
apportionment of compensation in 
case of acquisition of Ghatwalb 
land, 370 

GOVERNMENT— 

is landlord as defined in the Bengal 
Tenancy Act m khds mahals, 51. 
Road Cess payable by, for khds 
mahals, 56 
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GOVERNMENT— GrtbauJ 

but not Public Work* Cc**, e.6. 
Gort. duel from kbit mahali realb 
able by certificate procedure, 56. 
private partition not binding on, 
unless rpccai unction of Collector 
U obtained, ii£. 

GRAZING GROUND— 

Su Foot o re. 

HIGH COURT— 
coder of District Judge appobting 
com too q manage under Bengal 
Tenancy Act not appealable, 
1*9- 

High Court has however pouer of 
revision, 129. 

HINDU JURISPRUDENCE— 
owinuTatJon of Hindu and Moho- 
medan system# of fiscal adminis- 
tration, 25. 

Su Mahomedan Fiscal Govern- 
ment. 

gbaaes and commentaries wera pub- 
lished unde the Influence of Hin- 
du Rajas and Zstnindars la 
Mahocaedon rime , jfi. 

S</ Aryan*. 

HOMESTEAD LAND— 

when occupancy right cannot be 
acquired In, 316. 
when may be actnnred, lift, J17 
In many dbtncts ralyats hold 
homestead land without payment 

of nmt, 317 3*4* 

object of sac. 181 Bengal Tenancy 
Act, 317 

cue can or usage regulate lnddeD t i 
oi, 31*, 1*4- 

wben rent law applies to, 3S4, 
185 

effect of rcTenua sale on, 388. 
enhancement of rent of, 389. 
erection of permanent uructnras, 
39®* 

acquiescence by landlord, 39®* 
injunction to restrain erect loo, 396, 

397 

HUTS-, 

In the Presidency loan* removable 
at the termination of tenancy art 
mOTeable property 3®* 
ar» aaleabU la eieetnk’O of derreej 
of Presidency Small Causa Courts, 
Jfi. 


IJARADAR — 

cannot acquire occupancy right, jjj. 
on rajyat afterword* becoming ac 
qmstfbn of the right to remain 
in abeyance, 313, 314. 
but if tight already perfected ft 
would not be lost, 314. 

Su Lease. 

ILLEGAL CESS— 

Dawk Ceaa ia a legalised abwab, 97 
bat Is not rea Useable os rent, 97 
Regulation VIII Imposed reotric 
taons on 1 crying, 178 

ILLEGALITY— 
if there Is Illegality In revenue sale 
uo appeal to Commlwlaoer neces- 
aary 109. 

whether nan-compliance of the pro- 
visions of sec, 6 woo, iio. 

IMPROVEMENT— 

valkfity of enhancement of rent on 
account of Improvement by land- 


l hancament of rait, 36s 
by flunal action, 365 

INOOME TAX— 

not payable by Zambian, 09. 
but payable b reaped of e sta te* 
wlthb municipality 99. 

INCUMBRANCE— 

defaulter purchasing at revenue *al« 
not entitled to avoid. Ill 16a. 
the zamlndar may resort to the cnJL 
I nary procedure lor sale for arrears 

and tin effect of *udi sale Is tba 
utu regarding avoidance of, 11 
sales under Reg VIII 144. 
right of purchaser at putnl sale to 
avoid, 154 156. 

adverse possession of any part of the 
lands i* an 153. 

protected at rrrenu* rakr » hen regis- 
tered under act X f 161 
not avoided by revenue nU of share 
of estate, 16a. 

also not try benamf purchase by 
defaulter 1 6a 

avoidance of, at sale for arrears of 
rent, 200. 

remedies of focumNaocet pajipj 
arrears to Hop sale, ^Oj. 
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INCUMBRANCE— C> tmud 
cifeci ofcfcccrnmt moil of Jca-e on, 
2U.3P 

fuficndcr decs not noid, 241, 242. 
ctTeU of forfeiture on, JJ2 

INDEPENDENT TALUQS— 

1m Uni hkhirii Imds exceeding 
hundred high is resumed »nd 
•»' sensed become, 73 
who ire independent t tluqdars and 
who ire not 94 

w huh of tile Alalgu trtn \31ntj ire 
independent laltKp, 94 
11c estates, 130 

separate!) recognized as such when, 

130 , 13 » 

INDIGO PLANTER— 

may bo rniyat, 2S7 
mdtgo concern m i> acquire occu- 
pancy right, 31 1, 312 

INJUNCTION— 

for misuse of land by occupnnc)- 
raiyat, 301, 

Sa Lets e 

INSTALMENTS— 
of revenue and pigment thereof, 
104, 105 

auction purchaser liable for instal- 
ments that ha\c fallen due since 
the default of kist on which sale 
Ins taken place, 1 1 r 
of rent regulated by igreenicnt or 
established usage, 333, 33 f 
agreement as to, need not be evi- 
denced by written instruments, 
333 

INTEREST— 

payable on arrears of rent, 334, 335 
rate of, where the Bengal Tenancy 
Act does not prevail regulated by 
local usage or practice, 334. 
contracts as to, where the Act 
prevails, 334, 335 

INVALID LAKHIRAJ — 

-holder of, in kb&s mahal is bound 
by the rent assessed under the 
Settlement Regulations, 46 
raiyats however are not bound 
unless they assent or the law as to 
enhancement of rent is complied 
with, 46 

by operation of the Resumption 
Regulations large quantities of 

A ( 5 ) 


INVALID LAKHIRAJ — Continued 

lands within the ambit of per- 
manently settled estates came into 
the direct possession of Govt , .pj. 
wlnt ret enuc free grants are invalid 
71-75 

INVALID CONTRACT— 

See Comnct, 

IRREGULARITY— 

whether non-compliance of the 
provisions of Stic Law was a 
mere irregularity, no 

ISLAND CHURS- 

See Churs 

JAIGIRS — 

these' were grants to military offi- 
cers and servants of the State, 64 
ordinarily life-tenures, 64 
occasionally held as hereditary and 
alienable grants, 64 
of two kinds, conditional and un- 
conditional, 64 

not grants of land but merely in- 
dicate interception of the khiraj, 
they are not strictly Iakhiraj, 65. 
were declared heritable ana per- 
manent, 245. 

JAL LAND— 

See p 357 

JALKAR— 

right of occupancy in, 318, 402 
enhancement of rent of, when allow- 
ed, 357 

incident of tenancy in, 402, 403 
determination of leases of, 403 

JALPAI LANDS— 

what they are, 55, 56 
are khds mahals, 56. 
claim to, by the zemindar of 
Midnapur disallowed by the 
Privy Council, 56 

JOTEDARS— 

are occupants of land m Bhutan 
Doars, 44 

hold lands m Darling, 44 

JUMMABAND1S — 

Settlement Officer preparing chittas 
and jummqbandis under Reg 
VII of J.822 to give notice to 
raiyat, 45 
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JUMMABANDIS — Ct*ts***J, 

iro final until altered after f ull 
iaresd gallon in a regular suit, 
45 47 

evidentiary value of, prepared by 
officer of Govt, u&dp- the Settle- 
ment Regulations, 45 46, 

JUNGLEBURI GRANTS— 

Chittagong contain* large number* 
of.ratitct, taluq* and bolding* 
under ra. 

JimgMjori lease* in Sanderbans, 53. 
theao tenure* are heritable and 
transferable, 54. 

Jungle burl taloq b a da pendent 
taluq, 132. 

do* bad land* In Manbhoom, 420. 

JURIS DIOTION — 

of Calcutta Small Ccttae Court in 
ndt between landlord and tenant 
In Calcutta 36, 37 
In resumption cases, 75, 7& 

If no an ear revenue sale can b* act 
wide by the Chdl Court, 105. 
of OrQ Courts to act adds revenue 
sala la limited, r 09. 
of Collector to open separate ac- 
count of revenue where no ob}oc 
tion, 114. 

cm objection Civil Court to decide, 

XU- 

of CoDectar to make actual parti- 
tion of estate, 1 1 5. 

Civil Court* can only pea* decree 
far partition after ascertainment 
of thus, 115. 

of Collector ousted In what caaea 
of private partition, * 1 5 116. 
Ciril Court may exercise discretion 
in suit for partition by Hindu 
widow xifi. 

what estates not partibla by Coi- 
loctor 116. 

Ciril Court may decrea partition 
even whoa rrrson* below pre- 
acribed limit, tifi. 
of Ciril Court* in matter* relating 
to partition, II7 
cocJWct of cam about, 117 118. 
of Collector In partition of aatatea, 
remarks op, 11S, XX9- 
of District Judge to appoint com- 
mon mana ger, ta3L 
of Coliscu* regarding registration 
of tenor* under Act XI 161 
oi Civil Court regarding rtgiwraiioa 
of tenure under Act XL, lfa. 


JURISDICTION— Cearfw*. 

of Ciril Court to partition taloqa, 

ot cfen Court la Rift for cnbxaca- 
mart of rent of homestead laud, 

in *nft to rec o v er retd of pasture^ 
405. 

of Collector and Commissioner In 
non- regulation districts, 42 l. 
confikt of, In non-regulatioa dis- 
tricts, 421 

K HA MAR— 

Sm Proprietor f private land. 

KHA Sr~- 

St* Proprietor s pm* to land. 

KHA 8 MAHALS— 

Su Laturt // 32-57 
definition of, 3*. 

Calcutta, 31-37 
fur JtUilt IM taultr Uut 
the Twenty-four Perganahs, 37 
Bard wan, Mldnapur and Chitta 
gemg were permanently scttlod. 


Chinsuiai, 39. 

Scrampur 40. 

Baranag nr 40. 

holding* in the a bore three kha* 
mahai* are permanent, hereditary 
and tra n iXe r abU, 40. 
other cbaea of, 40. 

Reaumption Regula t i o ns, 4a 
Chittagong 41 

fer dr mb tti *mUr tkb 
hiU land* of Bhagulpur, 43. 

mostly inhabited by Santhali, 43. 
Santhal Pcxgunaha, 43. 

St* vUtr tia te mrw f 
Chotanagpur 43. 

Srr mndir Lkii ittduf 


Bhutan Doan. 44. 
are parts of Jalpalgnri and were 
acquired In 1870, 44. 

Mtlied for ten year* In 1870, 44. 
settlements mere with joCadarv, 44. 
Jotea saleable for arrears of 
revenue, 44 - 

Jotxdar* are occupants of lands 
In, 44. 

**• , , 

Urge tract* waste UeJ, 44. 

soaae portiew settlftl wjib Jot*- 
dars,4*- 

Gcrvt- has appropriated portion 
foe Cinchona culai ratios, 44, 
portion held by ra s hsU srs, 44. 
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KHA'S MAHALS — Continued 
some held in fee simple or 
revenue free, 44 
Angul, 44 

formerly a Tributary State, 44 
confiscated m 1847, 44 
settlement directly with myats, 

44* 

Khurda, 4^ 

comprises half of Puri district, 

44* 

until 1 837 settled mahalwari with 
sarbarakars, 44 

ratyatwari settlement in 1837, 44 
rent collected through sarbara- 
kars, 44. 

settlement and adjustment of rent 
in, 44"4® 

See Settlement Regulations 
Assam, 49 

the whole a scheduled district 
under Act XIV of 1874 and 
statute 33 Vic. Cap 3 applies 
to it, 49 

a part of the country permanent- 
ly settled, j-9 
rest Govt property, 49 
Settlement Regulations of the 
Bengal Code supplemented by 
rules framed by Govt are in 
force, 49 

by operation of the Resumption 
Regulations large quantities of 
lands within the ambit of per- 
manently settled estates came 
into direct possession of Govt , 

49 

purchased and escheated estates, 
49. SO 

island churs, the property of 1 
Govt , 50 1 

some temporarily settled, 50 
alluvial accretions to an estate, 50 1 

the Govt, has right to assess such 
lands with additional revenue, 
when, 50 , 

held khds only when proprietor i 
declines settlement, 50 
but even then proprietor entitled to 
malikana, 50 

Regulation' X'l of 1825, 50 
Act IX of 1847, go 
assessment of revenue, go 

made on principles laid down 
lit Reg VII of 1822 and Regula- 
tions and Acts modifying it, 

50 

accreted hinds* formed mtO'Separate 
estates,' go 


KHA'S MAHALS— Continued. 
old policy of Govt was to settle 
lands permanently after assess- 
ment under the Settlement Regu- 
lations, go * 

since lS6i-.the policy of selling 
estates outright was also adopted, 
51 

since 1871 temporary settlement 
only allowed, gi 

in 1873 Govt ruled that there 
should be khds management 
whenever practicable, gi 
rules of settlement, gi 
Go\t. is landlord as defined in the 
Bengal Tenancy Act, gi 
amount payable to Government is 
rent, gi 

but proprietary interest of the State 
merges in the paramount title 
and rent is called revenue, gi 
the right to settle the revenue is 
regulated by Chap X of Bengal 
Tenancy Act where that Act 
applies, gi 

same rule applicable to temporarily 
settled estates, gr 
Orissa, g2 

although Reg VII of 1822, IX 
of i82g, and IX of 1833 and 
Act VIII (BC)of 1879 apply 
the procedure for fresh settle- 
ment is that laid down an Chap. 
X of Bengal Tenancy Act, g2 
Sunderbuns, g2-g4 
For details see under this heading 
forests, 34 

forest laws, Act VII of i86g and Act 
VII of 1878, 34 

forest Settlement Officers were vested 
with the powers of a Collector 
under the Land Acquisition Act, 
54 

rules for the protection of forests, 
54- 

income of Govt from forests may 
be classed under three heads, 34 
acquisition of land by Govt , gg 
salt land, l £( - 
or jalpai land, ( 55 .? 

Govt paid khalan rent ior, gg. 
settled as khds maha!, g6 
Govt absolute right to saltland, g6 
Road Cess payable by Govt, for, g6 
but not Public Works Cess, g6 
Govt due realizable by certificate 
procedure, g6 

some provisions* of the Public De- 
mands Recovery: Act r $&. 
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KHA'S MAHALS — C**ivr**i 

remarks on certificate pfoc©daro,57 
law amended since, yt 
if grantee of {nvxlkl Iakhhuj ex 
ceodlng one hundred bigho* 
made pnor to ist Dec. 1700 
refuse* settlement the land to be 


bdd kMa 73. 

Stt Invalid iakhlrtj 

KHARKAR LANDS- 

Avp. 357 

KHIRAJ— 

defined, aj. 

never formally levied in India 24. 
when levied u wa* soon com ro oted 
to money rent, 23, 24. 
the impofitKKi of, old not take away 
the proprietorship of the cul- 
tivator 04. 

no *enous effort mode lor colloc 
Ugh of, from cultivator* till the 
reign of Akbar at. 
effect 0/ tiio Imposition of 

5 m UaSomodan Fiscal Govern mem. 

KHODKA6T RAIYAT- 
5cr RaiyaL 

KHURDA— 

until 1837 wrtMH maholwari with 
Mjbatakan, 44. 

raiyatwari settlement la 1837 44- 
rent collected through swharakars, 
44- 

KINQ— 

amongst non-Aryan race* in India 
the idea prevail* that land be- 
long* to the people, king only 
entitled to rent, A 
ownership of the subject to land 
recognized by early Hindu Lings, 
A 

sovereign entitled only to a sbar* 
of the produce, 7 
Rig Veda, tenth llondol, 5. 

Narada • comment on th* tot of 
Rig Veda, t. 

Monti and other text*, t, 9. 
Bandhayaaa, 9. 

PonttrO, % 

authorities ho» ever not nna mm ona 
about the extent of the king* 
dare, io. 

general opinion that king* thar* 

U th* frith, id. 


KING— Cw/nwif 

but mailer •hart* tdghth, tenth 
and even twelfth considered 
proper by tome, 10. 

Jajndoi » Mlmanwi Aphorism, 10. 
Savant 1 and Sayana * commentaries 
thereon, to. 

was limply the protector of the 
people, 10 

the word king Is mod as synonym- 
ous with the expression M the 
oppropriator of the sixth 
•hare, 1 ' it 

SrdtrUhna Torkolankar *ay* king 
only ent i tled to taxes, 1 1 
In Manomednn time tie sovereign 
became entitled only to a share 
of the produce, 24. 
zemindars had to perform the fane 
lion* of a sovereign, 26. 
the English started tne theory of the 
proprietary right of the ruler yx 
with this theory in view proprietary 
right was transferred to xemln- 
dars, 3a 

LA KHIRAJ LAND— 
result of extension of th* Co* Act 
to, 57 

person claiming under a Ukhlrnj 
tide cannot acquire occupancy 

riSK 314- 
Sr/ Presumption j 
Resumption Jaw 

LAND ACQUISITION— 
forest Settlement Officer* wtre 
rested with the poser* of a Col 
lector under Act \ of 187a, 54, 
land acquired by Govt Jield kh i s, 

sncccstlr* Lws foe acquisition of bod, 

compenctloa for acquisition of 
fcmd fix public purposes, 1*4, 
bow calculated, ta+, 
procedure to b« followed by CoL 
lectx la determining th* 
amount 0/ compensation oa, 124 

sas 

rule* unJer Sec 59 of Act X of 
1I70, 1*4, 

rules framed uader See 55 of Act l 
of 1S94, 124, 115. 
procedure where proprietor dec Urns 
to accept abatement of revenue 
oc, I3J, 

dm when abutment or rtalus9a 
of menu* has tffset, iaj 
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LAND ACQUISITION— C -t J i LANDLORD AND TENANT— 


pm. .,)'u u i<Lf wh h iu,i|> it u J 
t< > t‘> 1 t i i C 1 fc. >U i j 

ji ji.a'f * ,d u.jj tc ’ 

- 3 J, .i, 

(it ,C.u vt . )| JJ til 

n r t,( n«pt w t • f (V at * tit 

lit) I I'C 

LAND HOLDER — 

halt'll, >-f, t.i. *ct lit * \l ( I 'CA, 
jj, 3 \ 2 f f i c/» it* juJ'j'Ij pirni. 

, *.c * n'.c 123 u» 

, c itL* 1 dcfi nt, 13 ; 

J li 'c f> pl.C l Put Ut.Oil til iCJ.Jlit 
* ‘Jci.tCS t.*j 

u.ut u'i •,«? al -i !i t) 3c, »*' » 
v l;J > ( W ALV of t ,<>0 12 J 
-C l5 vf Ll X t'< l ad 2 , t 2 ( 

LANDLORD- 

tn a» m ih t! , Govt, n the 
, ;i T r,l defined lit tilt. Buigl! j 
I c u ■■ y \e\ 5 1 

but the ]K<>j He, ir> uilucl of 
Gi/Vl ll.ClgC.* lit till. par uuoiint 
tide, 5 i. 

bidding ludmkci tim of mother 
cmt.et itijiiuc orcujuticy tight, 
3»2 

LANDLORD AND TENANT- 
Lnv of, in C iLutu, 31-37 
jurisdiction of C ilcutU Sm ill 
C vUic Couit m suits between land- 
lord mditeii mt m C ilcutt i, 36 ,37 
uitcrpioLUion of deeds 111 determi- 
ning the re-tl character and 
incidents of lease, 1S4, 185 
1 in of Lngluid when applied, tS6 
effect of frtud in transactions bet- 
ween, 191 

suit for arretrs of rent by one of 
joint landlords, 202 
such a suit must lx. treated as a 
suit on an ordinary contract, 202 
execution of decree by a co-sharer 
is an execution under the Civil 
Procedure Code and not one 
under Chapter XIV of the 
Bcmgal Ten tncy Act, 202 , 
encroachment bj tenant on lessor's 
land 221, 222 

encroachment by tenant on stranger’s 
land is for landlord’s benefit, 222 
rules for the determination of 
relationship of, 337, 339 
suit for delivery of pottas and 
kabulyats, 375i 37 6 - 


C nt >1 uJ, 

|K/.i i- were to 1-c it fur and cquit- 
»h!e J tv , 37 a 

detcTiittu iimn of the mcidcuts of 
tl 1, llK}, J7<>, 377 

whit the loitrl to decide in ipphca- 
,tun under See 158 of Bengal 
{ eii UK \ \ct, 376, 377. 

\ ►nritn 1)1 juitca \ct and Sec U2 
llcnyil 1 cn un i Lt, 381 
diifcieiil fins 111 different districts, 
}07. {OS 
Sit 1 ci.e 

LAND REGISTRATION ACT— 
tighter a of 1 ikhir »j land prior to, 
7 <), 80 

icj. wera of 1 ikhinj 1 md under the, 
Ho, .S t 

.ce tk> of \ct VII (B C.) of 1S76 
ipjdies to revenue-free 1 mds, Si 
the \et ihxjs not del! with Jmds 
nliieh hue not Ixui idmilted 
to be revenue-free hy proceedings 
under the Resumption I aus, 81 
old I md Registration 1 ms, 113 
Bengal \ct VII of 1876, 113, 114 
registers, 113 

copies of register idmissible m 
evidence, 113, 114 
no one bound to pay relit to any 
|)er^on whose name is not regis- 
tered under the, Si 
suits for rent not maintainable un- 
less cl 11111 mt’s name is registered 
under the, Si 
Set fudenct 

LAND SYSTEM AMONGST 
ARYANS— 

See Aryans 

LEASE— 

terms of, regulate relation between 
lessor and lessee, 173 
interpretation of written contracts 
of, 173 , 174 , 214 

permanent mukurrari may be granted 
on what terms, 180 
breach of covenant of, 181, 183 
interpretation of deeds, 184, 185, 214 
law of Fngland occasionally applied, 
186 

sources of law regarding, 207 
Transfer of Property Act, 207 
how created, 208 

void leases and possession there- 
under, 209, , 

amaldastak or amalnama, 209. 
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LEASE — -Cs t iin t J 
agreement to lone, 310. 
w no may grant, 310, an. J90, 391 
power of manager of joint family 
JJ4 

aerraet and nmtwallU, Jil 113. 
tmordsans of Infanta, 312, 113. 
Hindu widows, 313, 399. 
mortgagor to giant, 113. 
when begins to operate, 314, 315 
present possession not necessary to 
valida t e; 315, atfi. 
covenant to grant new lease oa ex 
pfaadon of 3d, 316. 337 
delivery of poesoeslon W lessor 316 
when lessee absolved from llabilrty 
to pay rent, atfi. 

effect 0 ( not mentioning rate of rent 
in covenant of, *t6 
eviction of lessee by title paramount, 
3»7 21S. 

eviction from a part, 3 j 8 
•victxn from wrongful action of lea- 
see, 319, 3 JO 

disturbance of lessee s poaaeetioa, 330 
cocruochraent by tenant 00 lessors 
laud, mi 

Ussee cannot acquire any right 
against lessor during lease, oxx 
limitation against landlord 333 
payment* made by lessee for loser s 
benefit, 314. 

assignment of lessor’s right, 334. 
lessee a power of transfer *35 393, 
393 

leasees liability when continues after 
transfer 335 

assignee a Lability when begin*, 335 
assignee bound only by covenants 
naming with the land, 336. 
what covenants run with the [sod, 

ms, 

duration of, 237 
option determining 337 
determination of, asS. 
doctrine of merger *38 — 230. 
determination by forfeiture, 330, 

forfeiture by denari of landlord s 
tltis, 231 

n* notice of ejectment on forfeiture 
fc* diactrimcr yi. *33- 
whot constitutes dis c lai mer 3J/ 
disclaimer of ths Dtl* 0! assignee of 
landlord, 333, 333. 
under Bengal Tenancy Act pertss- 
nset temnn-boldsr raiyat »t fixed 
rats and occupancy nrijai cannot 
be ejectod tor diselalmw 333. 


LEASE — CtnliMMtJ ^ 

waiver of forfebarre, 334, 235. 
relief against forfeiture, 235—337 
result of holding oner 338. 
determ in a t ion ofi also determines 
so Mooses and Interest* created 
by lessee, 341 

surrender does not ovoid incum- 
brances, 24a. 

on expiration of, what boaxae* of 
rights oequiroa by lessee, 243,243. 
merger not applicable whoa, 342, 

*43- 

occupancy right not affected by de- 
ter mi notion of lease, 343, 
tenancies from year to year 391, -792. 

fcsrfabflitr fjj. 
misuse erf Land, 393, 
working mines or q Harriet, 393,394 
erection of permanent structures, 
39 & 

acquiescence of landlord, 396, 397 
Injunction to restrain erection, 397 
39* 

presumption of permanency trotn 

long oocupatioo, 39S. 
fixtures, 399 — 40X 

J tragic bun Leases. 

LESSEE — 

SU I n tf 
Ijarodor 

UEN — 

of under-ten urs bolder paying Into 
court money to protect superior 
tenors, 301 

LIFE-ESTATE— 
bolder of, not entitled to partition 
of estate, ilfi. 

but Hindu widow Is en titled, nb. 

LIMITATION— 
extinguishment of right hi ancient 
India by at 

in suits by raiyat to set aside jam mo- 
boxklls prepared by S mle xscn t 
Oficsrs, 47 

In resumption cases, 7A 79* 

In gah to set aside rsronue *ok> 109. 

In suit tor puytneot of surplus j*o- 
ccsds of rereoos mU, *1*. 

In suit for miinr ona, 1*0, 

In suit to set sWopotAi aria, I J J 
hi suit for an eon of petal rent wbso 
putai safe fe ut osUs, Iff. 
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LI M IT AT ION— Continued 
m suit to avoid incumbrance, 162, 
200 

no limitation against landlord m 
case of encroachment by tenant, 
231, 223 

in suit to eject tenant on determina- 
tion of lease, 233 

against tenureholder and raiyat for 
breach of condition of lease, 233, 
334 

in suit for ejectment of occupancy 
raiyat for breach, of covenant, 304 
in suit for arrears of rent, 339 

MAHALDARS— 

hold lands in Darjiling, 44. 

MAHOMEDAN FISCAL 
SYSTEM— 

Mabomedans did not interfere with 
Brahminical ideas about fiscal 
system, 11 

they had their own system of juris- 
prudence, 22 

their fiscal system was of recent 
date, 32 

their rules applicable to infidels not 
applied to India, 23 
they levied khiraj which was soon 
commuted to money rent, 23, 24. 
imposition of the khiraj did not 
take away the proprietorship of 
the cultivator, 24 

cultivator had right to alienate his 
land, 24, 

the sovereign became entitled only 
to a share of the produce, 24 
Mahomedan fiscal system practically 
agreed with the Hindu system, 25 
assimdation of the Hindu and Maho- 
medan systems, 25 
no serious effort made for collection 
of khiraj from cultivators till the 
reign of Akbar, 25 
m Mahomedan time zemindars were 
theoretically mere collectors of 
revenue, 26 

but they had to perform the function 
of a sovereign, 26 

in fiscal matters their authority was 
supreme, 26 

revenue settlements under Mahome- 
dan rulers, 27 

Allauddin. Khihji, 27 
Sher Shah, 27. 

Selim Shah, 27 
Akbar, 27 r 
Todai Mai’s reform, 2f, 28. 


MAHOMEDAN FISCAL SYS- 
TEM — Continued 
he entirely ignored the distinction 
between ooshcr and khtraj , 
between Mahomedans and Hin- 
dus, 27 

instead of the sixth the rate was 
increased to a fourth and occa- 
sionally to a third, 27 
rights of cultivators, 28 
ejectment unknown except for non- 
cultivation or continuous nonpay- 
ment of rent, 28 

the influence of the Mahomedan 
system after the Diwam, 29 
.English ideas as to property in land 
same as the Mahomedan, 30 

MALGUZARI AYMAS — 

which of them are dependent taluqs 
and which are independent, 94 

MAL LANDS— 

See Burden of proof 

MALIKANA— 

proprietor declining settlement of 
accretions to his estate is entitled 
to receive, 50 
what is, 125 
rate of, 125, 126 
how paid, 125 

grants rare in Bengal but common 
m Behar, 126 
is not rent, 126 

hut is a distinct proprietary right 
and an interest in land, 126 
suit for, is money charged upon im- 
movable property, 126 
limitation in suits for, 126, 127 
suit for recovery of, tenable, 127 

MAPS— 

evidentiary value of, prepared by 
Settlement Officers, 45, 40 

MATHOT— 

See Illegal cess 

MEASUREMENT— 

standard pole, 369, 370 
landlord’s right to m ensure, 370, 371 
part proprietor cannot apply for 
measurement, 372 

rent-free lands may be measured, 
373 

but not revenue-free lands, 372 
procedure for measurement, 373. 
in non-regulation districts, 422., 
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MERGER— 

bow fkr there 11, when Mmindor 
purchase* patni tali>q at petal 
sale, 156; 

cS lca««, 3flS— ija 
not applicable when temporary 
Ia»w acquire* any tubordiuaU 
righq i+J ny 
of occupancy right, 34a. 

MINORS — 

S*f Disqualified Proprietor*, 
minor'* estate of which due notice 
hi* been given to Collector not 
liable to sale for arrears of revenue, 
III. 


MISUSE— 

of land by occupancy raiyai, 300, 
301 


MOOSTAQIR- 
Sii Itaradar 
Lease. 

MORTGAGEE— 

ha* right to recover hi* irnmey from 
turpi u» proceed* of revenue wde, 
III 


NU JOTE— 

Proprietor s private bud. 

NIR1K— 

S“ p- 355 

NISF JUMMA— 

Govt, had nght to, in what cus**, 
73, 74- 

NON AGRICULTURAL 
LANDS — 

law applicable to, 383. 

Transfer of Property Act bow Ur 
applicable, J&Q, 387 
no right acquired by mere occupa 
tkm 387 3S8. 
rent may bo enhanced, 388. 
node* ol en h an cem e nt , 389, 39°- 
phmtatkau and garden*, 39°- 
fockienU of lease*, 390, 391 
tenancies from year to JW 39* 
39*- „ 

traoafera butty 391. 

heritably 303 . 
mi*u*a of land, 393 . 
working p i nt * or quarried 393* 394- 
right to mineral*, 593, 39*- 
erection of permanent structure*, 

396 * 


NON AGRICULTURAL 
lands — caMimuj 

acquiescence of landlord, 396, 397 
injunction to restrain erection, 
397 399- 

preaumptKm of permanency front 
long occupation, 398. 
fixture* in temporary I case- hoi da, 
399- 


leaae* by Hindu widow*, 390. 
fixture* in leaae-hold* given by 
Hindu widow*, 399 — 402. 
public or customary right*, 404. 
burning ground* and borial places, 
405, 4W. 

right to take wood from j angle*, 406. 
Set Homestead land 
Pasture*. 

NON-flADSHAHI GRANTS— 

three classes according to quantity 
7i 

also three claise* according to dme, 
71 7» 

all revenue free grant* made since 
Diwani declared invalid, 7a 
Gr+xts txcfdtM* m* hutdrtJ ibriar. 
re*umahl* and a**e«bla by Govt, 
7X 

if giant posterior to the i»t Dec 
I7*o the right to resume and an- 
ew wa» in the proprietor* of 
•state* or dependent tauoqa, 71. 
putnidara and owner* of similar 
permanent tenure* entitled to re 
hum and assets, 7 a, 
bnt nolaitbstandlng the grant of 
putnl or otherwise the proprietor 
could rcauma and a west, 7j 
when land exceeding on* hundred 
Ysgba* is held by lahhliajdar the 
presumption I* that it la held 
under one giant 73. 
how presumption l* rebutted, 73. 
grant* made prarioua to lath April, 
1771 in Bengal and afitb Sep. 
1771 hi Behar or China, Goth 
h«d right to mi/ j um m* 73. 
progmarv* Jumma fixeJ ahem 73. 

U grant be uiUeooent to th* afcwc- 
•rid dates, ordinary jumma to be 

taioq* tlu* formed »a« indepen- 
dent Uluqs, 73, 

if grantee refused to accept settle- 
ment th* calat* held aa kbit 
mafrri , 73. 

grant* subsequent to m December 
1790 iavxlif, and Lads to U 
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NON-BADSHAH! 'GRANTS— 

Continued 

considered mal lands of the estate 
within which it lies whatever the 
quantity, 73, 74 

Grants exceeding ten btghas but less 
than one hundred 

land covered by such grants to 
form part of the estate or taluq 
luthin which the land was 
situated, 74 

if grantee held under sanad dated 
between 12 th Aug 1765 and 
12th April 1771 in Bengal and 
26th Sep 1771 in Behar or 
Onssa, he was entitled to hold 
the land as dependent taluq 
with rent fixed by Collector in 
perpetuity, 74, 

the amount to be assessed was 
ntsf 74 

if grant was between 1771 and 1st 
December 1790, the full jumma 
was assessable, 74 
Giants of land not exceeding ten 
btghas 

such land not to be subjected to 
the payment of revenue if sanad 
bore date between Diwam and 
i77i, 75 

lands held under grants subse- 
quent to these dates, assessable 
how, 75 

in the absence of grants, bona fide 
possession coula be relied on as 
evidence of title, 75 
sec 3 Reg XIV of 1825 was 
held applicable, 75 

NON-OCCUPANCY RAIYAT — 

who is, 3-J3, 343 

incidents of the right of, 343, 344 
hentabihty, 344 
transferability, 344, 345 
ejectment of, 345 — 348 
right of subletting by, how far affect- 
ed bj' sec 178 of Bengal Tenancy 
Act, 345 

right of, how far a protected inter- 
est, 345, 346 
surrender by, 346 

ejectment of, for non-payment of 
rent, 346 

ejectment of, on expiration of term 
of lease, 346. 

previous notice of six months to 
eject on this ground necessarj , 

346 


NON-OCCUPANCY RAIYAT 

Continued 

limitation in suit for ejectment on 
expiration of lease, 347 
liable to ejectment on refusal to pay 
fair and equitable rent, 347 
in suits for enhancement of rent 
of, the court is to determine 
whether grounds for enhancement 
exist and whether they are such 
as to justify the enhancement, 
347, 348, 382 

enhancement of rent of, 382 
rent settled by Revenue-officer 
not to be varied Vuthin five years, 
382 

NON-REGULATION PROV- 
INCES— 

Act VIII (B C ) of 1869 not 
applicable to, 284 

NOTICE— 

was necessary for enhancement of 
rent of dependent taluqs, 135 
requisites of such notice, 136 
of ejectment for breach of covenant, 
181 

to quit under Bengal Tenancy and 
Transfer of Property Acts, 238, 
239 

how to be served, 239 
must be proper, 239 
presumption as to due service of, 
sent through the post office, 239 
six months’ notice, 240 
suit not sufficient notice, 240, 241. 
form of, 241 

of transfer of occupancy-right, 300, 
341 

due service of notice of transfer on 
landlord operates as registration 
of transferee’s name in land- 
lord’s office, 342, 343 
of enhancement formerly necessary 
but not under the Bengal Tenancy 
Act, 373, 374 

NOTIFICATIONS— 

of sale for arrears of revenue, 106, 
107 

NUCKSAN LAND- 

See p 317 

OCCUPANCY-RAIYAT— 

person holding under raiyat at fix- 
ed rate cannot acquire right of 
occupancy 288 
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OOOUPANOY RAIYAT— 

C&UixHtd 

statutory ngbt created by Act X 
, *97 * 9 &. 

distinction between khodkast end 
paikust no longer observed, 297 
urnier the Bengal Tenancy Act 
settled raiyat bus enlarged mean* 
Of acquisition of ngbt, 298. 
but right curtailed m case of char 
ana utbandi lands, 298 
Iuctdtnls ef right ef oujfamcy 
it 1* heritable, 298. 
but on default of heirs ngbt is ex 
tlnguiahcd crown does not sue 
ceedjigfh 

not beqoeathable by will except 
nndef custom or usage, 299. 
nor transferable except under cos' 
tom, 299. 

transferee acquires no ngbt, 299, 

he is liable to bo ended as Uxs- 
nasser 299, 339, 54a 
when nuyat to bo conwdered to 
have abandoned the land, 299, 
339. 34* 

onus 00 raiyat to pro>e tronuer 
abUrty 300 

transfer must be effected by means 
prescribed by the Bengal Tenan- 
cy Act, too. 

whoa landlord not bound to recog 
nine transfer, 300, 341 342 
unless notice of transfer gfrsn 
transferor and transferee 
jointly liable, JOO, 
mode of using land, 300, 
misuse of land, 301 
remedies of landlord for misuse, 301 
may make improvements, 301 
right to cut down trees, 301 30J, 
any contract against this right in- 
valid, J02. 

bound to pay fair and oqui table 
rent, 302 

rent periouily paid presumed to 
be lair 302 

not liable ordinarily to be ejected, 
303 

grounds of ejectment, 302 — 304, 
safe-guard* provided, pot- 
limitation* In suus for ejectment 
for breach of covenant, 304, 
protected 00 sale for arrears of 
Govt, revenue. 304. 
also 00 sole under petal law JoJ 
OccupanCj holding is a protected 
inure*, 304, J05. 


OOOUPANOY RAIYAT— 

Ctntnaud 

right to sublet, 305, 306 
contract taking away such right 
invalid, 306. 

has right to surrender 307 
contract against surrender Invalid, 
307 

if bound by lease for fixed period 
cannot surrender before expiry 
of period, 307 

no surrender of port or share, J07 
abandonment may amount to tur 
render 307 

Who may ecysrira oaupnncy right 
occupancy right acquired by raiy 
at alone, 308 

undej-raiyut cannot acquire it, 

307. 309. 

settled raiyati acquire it. JO9. 
tenants bolding under ouagdari or 
bbaoli system may acquire it, 
310, 311 

indigo concern may acquire It, 311 
landlord bolding land ra the be n s ml 
of another cannot acquire, 311, 
co-sharer cannot acquire, 312, 313. 
co-sharer purchasing occupancy 
right lose* it but the bolding doe* 
not cease to exist, 313 note, 
fjaiudar or farmer cannot acquire, 
J13. 

00 raiyat becoming a farmer of 
rent acquisition of the right kept 
in abeyance, 313. 3*4* 
but if right already pcrtocled would 
not be lost, 314. 
trespasser cannot acquira, 314. 
person claiming fax fa fra j title can 
not acquire, 314. 

permissive possession cannot confer 

It. 3'+ 

possession even under trespasser 
sufficient for tb* acquisition 314, 

the right is not acquired by virtu* 
of any grant but U grows from 
po**«*s*oo as raiyat, 314. ]($. 

In wia/ kind octMf+Mcy right cm h 
*cf sirftf 

can be acquired only in arrieul- 
toral arul horticultural lands, 
3*5. J>A. 

hut nut in building land, Jtfi. 
nor in land used for nrhn/i, ghats, 
briars. Indigo lactones and ma- 
nufactories, 416. 

nuy he acquired In bomcateaJ 
land when, Jth> Jty 
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OCCUPANCY RAIYAT— 

Contained 

how acquired in utbandi lands, 
317 , 318 

cannot in general be acquired in 
fisherjes, 318. 

but may be acquired in a tank 
when, 318 

may be acquired in pasture lands, 
318 

cannot ordinarily be acquired in 
proprietor’s private land, 319, 

330 

may be acquired in such land 
when, 3 23, 327 

may be acquired m chur land 
when, 325 
How act/ Hired 

under the old law, ^325 
under the Bengal Tenancy Aet, 
335, 326 

Pandit S/ieo Prakas v Ram Saliay 
Stng, 326 

may be acquired by different leases 
when, 326, 327 

contracts against acquisition in- 
valid, 328 

contracts taking away occupancy 
right invalid, 328 
contracts providing for ejectment 
of occupancy raiyat invalid, 328 I 
right of occupancy even if land is 
held partly before and partly 
after the passing of the Rent 
Act, 329 

dispossession by landlord does not 
break continuity of possession, 
329- 

raiyat holding jointly may acquire 
the right, 329, 330 
non-payment of rent does not bar 
acquisition of right, 330 
nor forfeit the right \ihen acquired, 

331 

condition necessary for acquisition 
of the right, 331 
his main duty is to pay rent, 33 r 
how rate of rent is to be deter- 
mined, 331 

invalid contracts by, 332 

OCCUPANCY RIGHT— 

See Occupancy Raiyat. 

OCCUPATION— 

creates right both according to 
Manuand the Roman Jurists, 2 
may create right in communal prop- 
erty, 6. 


OFFENCES— 

information of certain offences to 
be given by zemindars and the 
native officers of land holders, 124 
sec 154 of Act XLV of 1860,124 
sec 45 of Act X of 1882, 124 

ONUS PROBAND1 — 

See Burden of Proof 

OOSHER— 

defined, 23 

distinction between oosher and 
khiraj not recognized by Raja 
Todar Mai, 27 

ORISSA— 

Beng Act VIII of 1879 repealed in the 
Regulation Provinces except, 48 
chap X of Bengal Tenancy Act 
extended by notification to, 48 
although Reg VII of 1822, IX of 
1825 and IX of 1833 and Act 
VIII (BC) of 1879 apply the 
procedure for fresh settlement is 
that laid down in Chap X of 
Bengal Tenancy Act, 52 
at the time of the Permanent Set- 
tlement contained only a portion 
of Hughli and Midnapur, 92, 93 
Orissa proper conquered from the 
Mahrattas is subject to tempo- 
rary settlement, 93 
Orissa Division, 408, 409 
Tributary mahals, 409 
Moghulbundi, 409, 410, 410 note. 
Regulation XII of 1805, 410 
Rent Acts m force in, 410, 41 1 
classification of landed interests, 

41 1 

revenue-paying estates, 411, 412. 
Mukuddumi tenures, 412 
Sarbarakari tenures, 412, 413 
Nankars and Jaigirs, 413, 
nyma and tanki estates, 413 
tham raiyat, 413, 414 
pahi raiyat,4i4 
chadma ruyats, 414, 415 

PARTITION— 

zemindar not bound to apportion 
rent on dnision of tenure, 165 
of taluqs by end courts 165 
of tenure and apportionment of rent 
do not affect uniformity of rent, 
178, 179 

of permanent tenures by tivil 
court does not bind the Land- 
lord, 203 
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PARTITION — CcMJttKtd. 

but on partition amongst landlords 
tins tenure 1* split up and coo- 
Terted into a number of separate 
tenures and such partition u 
binding on taurti, so j. 

S// Partition of Estate*. 

PARTITION OF ESTATES- 

rereoao-froe lands not partible 
aadtr the Act bat by efrtf court, 
82 

each share of estate on partition 
become* an estate, 115 
actual partition to be mad e by Col 
lector 115 

civil court* can only j*»» decree 
for partition after ascertainment 
of Jure tic 

private partition not binding on 
Govt, unless special sanction of 
Collector is obtained, 115. 
but binding on the parties, US 
and Collector cannot disturb pn 
vato partition at the instance of 
one of the parties, 1 15. 

In what cases of private partition 
Collector s jurisdiction Is ousted 
and where not, lie 1 1 6. 
presumption of private partition 
arises from long possession, II 6. 
how such presumption ts rebutted, 
JI6. 

holder of life-estate not entitled to 
partition, 116. 

bnt a Hindu widow Is entitled, 116. 
power* of Collector and dvil court 
In tase of partition by Hindu 
widows, 116. 

estnies do* partible by Collector 
•lifi. 

drd court aery Jean** pareftfor 
when ths revenuo la below pres- 
cribed limit though apportion- 
ment of rerenae wfli not be bind- 
ing oa Collector 1 16. 

Jurisdi ctio n of dvil court In 
matter* relating to, 117 
conflict of case* about jurfabetioo, 

117. H 3 - 

remsrks oq the jurisdiction of 
Collectors In partition of estate*, 
11$. 119. 

procoiorv as to partition of estates, 1 
120. 

PASTURES— I 

according to Mann and Ysjoa- 
yalkjra were co mmon property I 


PASTURES— Gw/wwd 

in ancient village community 17 

n 405 

occupancy nght may be acquired 


in, 

me of a 


one of several description* of land, 
357 

suit for recovery of rent of, 40$. 

PERMANENT SETTLEMENT 

no resumption suit to tie ff Invalid 
lakhiraj formed part of a 
neatly settled estate 1 
rent free from the time of the, 78, 

79- 

discusiiou aa to the propriety of, 87 

88 

what xemmdars were said to have 
been before, 87 
Pitt s India Act, 88 
the necessity of the measure, 88, 


were the only daw to 
whom Govt, could then look for 
punctual realisation of State 
dues, 89. 

errors of the, 90 91 
mad* with haste and based on in- 
sufficient mater ials, 91 91. 
caused great ruin and effected a 
revolution In the constitution and 
ownership of estates, 91 
opinion of financiers on the, 92. 
Regulation I of 1791, 9* 93. 

Orissa at the time of the, contained 
only a portion of Hughli and 
Mkins par. O*, 95- 
Regulation VI 11 of 1795,93.94- 
con tains pnndplc* of Kttlcfarnl 
and mode of assesament, 9J, 
94- . 

slsa rules as ta ssyer emsspeaa 
tloa, 9S. 

and rules as to l e m l n dari private 
ebakeran bods, 9C. 
rules of a mwmsn t laid down In, 
acre the basis of permanent 
settlement and contlaued in 
force till I |J2 when they aers 
modified, 95 

coatinucd to L« made until about 
th* year 1871 95 
extends oter what dltirUts, 95, 
changes hate been made now and 
then fa the rules of settlement 
1791, 9S 9& ... 

revenue formerly fujraWs fa 
rupees was cumerted into coo 
pany s rupees when, A 
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PERMANENT SETTLEMENT 

Continued 

this caused an apparent but not 
actual alteration of the amount of. 
revenue, 96 

dawk cess payable by zemindars, 96 
it is an additional impost to the 
revenue, 97 

not recoverable from under-ten- 
ants and raiyats, 97 

road and public works cesses are 
payable by all persons interested 
in land, 97 

this is also an addition to rev- 
enue, 98 

Cess Act of 1880, 98 
they are personal debts of pro- 
prietors, 98 

recoverable by certificate proce- 
dure, 98 

how assessed, 98 
the share to be paid by each 
class interested in land, 98 
how and when payable, 99 

definition of, 139 

PERMANENT TENURE— 

See Tenure , 

Taluq 

POSSESSION— 

as a factor in the acquisition of 
right in land, 3, 18 

under-tenure holder paying arrears 
to save putm from sale is entitled 
to, till satisfaction, 153, 154 

permissive possession does not 
operate to create occupancy right, 
314 - 

Serf Adverse Possession 

PRESCRIPTIVE RIGHT— 

See Adverse Possession 

PRESIDENCY SMALL CAUSE 
COURT— 

us jurisdiction in suits between land- 
lord and tenant in Calcutta, 36, 
37 

PRESUMPTION — 

under act III (B C ) 187 8 in klias 
mahals there is no presumption 
that rent preuously paid was fur 
and equitable, 47. 

when laud exceeding one hundred 
bighas was admutedl) held by 
lakhirajdar the presumption was 


PRESUMPTION— Continued 
that it was held under one grant 
and that it was resumable by 
Govt 73 

how this presumption is rebutted, 73 
of private partition arises from long 
possession, 1 16 
how it is rebutted, ri6 
in favour of rent of taluq not being 
enhanceable as soon as it is 
proved that taluq exists from 
before the Decennial Settlement, 
133 

no presumption of fixity of rent 
where taluq is situated within 
temporarily settled area, 139 
in suit to set aside putm sale on the 
ground of non-observance of 
formalities there is no presump- 
tion in favour of zemindar of due 
service of notice, 148. 
mere declaration in decree as to the 
right of enhancement does not do 
away with, under sec 15 of Act 
X or sec 50 Bengal Tenancy 
Act, 165 

of permanency of tenurelwhen, 174 
of fixity of rent when, 175, 176, 287, 
288, 291 

proof necessary for such, 177, 178 
how rebutted, 178, 293, 293 
not affected by abatement or in- 
crease when, 178, 179 
in favour of delivery of letters pro- 
perly addressed and posted, 230 
of person holding more than 100 
bighas being tenureliolder, 2S7 
of fixity of rent of raiyat when, 
287, 28S, 291 
how' rebutted 292, 393 
rent previously paid by occupancy 
raijnt to be presumed fair and 
equitable, 302, 354 
and also to be presumed to be the 
rent payable, 332 

PRIMOGENITURE— 

law of principalities, S9 

PRIVATE PARTITION— 

not binding on Govt unless special 
sanction of Collector is obtained, 

115 

presumption of, arises from long 
possession, 1 16 

PROPERTY IN LAND— 

archaic notions ia India about, 3 
antes from first occupation, 2 — 4- 
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PROPERTY IN LAND— 

Ctx h x uid 

according to Mura, 2 
according to later Roman jurists, X, 
but modern JurixU hold this opi- 
nion to be without foundation 

2 

illustration In the Digest however 
the same ns in Manu, 3. 
Mahomed an jurist* except Ab 3 
ilaneeta axe of the ume 
opinion, 2 3. 

BUdutono * theory 3. 

Six Henry Mama view of the 
origin of proprietary right, 3. 
Von Savigny • view J. 
this notion firmly establlihed In 
India at the tiro* of Bharuvi, 4. 
Indian •soee* and law-gmra made 
no distinction about mode of 
acquiring right in Immoveable 
and m or cable property *, 4, S 
right of the first occupant recog 
nixed by Calcutta and Madia* 
High Court*, 6, 7 

earth ru cvmmtuut according to 
ancient Indian authorities, 4. 
they mad* no distinction between 
ru tutJEat and ru commMHU 4. 
Jaiminl 4, 

Savnxo, 

Sayan* * commentary $ 

Ru tuUJutt and ra ct mmtuut a c 
cording to Roman Jurists, 5 6. 
amongst non-Aryan race* In India 
the Idea prevail* that land be* 
long* to the people king only 
entitled to rent, 6. 
ownership of the subject to land 
recognised by early Hindu king*, 
6 . 

sovereign entitled only to a share 
of the produce, 7 
he not proprietor of soil, 7 
Rig Veda, tenth Maodal, 8, 
Narada • comment on th* text of 
Rig Voda, 8. 

Manu and other texts, 8 9. 
Baudhayana, 9. 

Para sa ra, 9. 

autbontke bosrrei not unawm 
ou* about the extent of king • 
■hare, to, 

general opcaloo that king t share 
U the sixth, 10. 

but smaller share — dgbth, tenth 
and neo twelfth— considered 
proper by some, to. 
j un-ini t Muaanaa Aphorism, 10, 


PROPERTY IN LAND— 

CcMtvutfd 

Sarara s and Saysna s comment 
one* thereon to 

be wo* simply the protector of the 
people, io. 

the word Mm* 1* used as synony- 
moua with tnc expression appro- 
pnator of the sixth share " 1 1 
Snknsna Tarkalankar says — king 
only entitled to taxes, II 
M shorn eda ns did uot interfere with 
Braharoamcal ideas about fiscal 
system, 1 1 

amongst undent Hindus there was 
no communal idea or Idea of 
common or joint ownership among 
the members of any village com- 
munity 15 16 

except in certain common property 
lb 

grating ground was and sgricultur 
a! land was not common property 
of the community 17, 18 
acquisition of nght by adverse 
possession in ancient India, 18 
estoppel by conduct in Hindu law 
19 - 

period necessary amongst Aryan* 
to create title by adverse possess- 
ion, to. ai 

extinguishment of right by limits 
tlon amongst Aryans, ai 
non alienable In an dint India at 
first but heritable, 21 
right of alienation was afterwards 
■lowly and partially recognised, 
ai 32. 

Jlmutav a b an a fully recognised right 
of alienation ta. 

In Mabomodan tune imposition of 
khfraj did not take away pro- 
prietary right of cultivator 24. 

In Mahomcdan Ume the sovereign 
became entitled only to a share 
of the produce, 24. 

English notions as to. 3a 
bow cam* to be vested In the temln- 
dars, to. 

observation* of the Privy Council 
as to. In respect of holding la 
Dlhi Psncbaunagram L th* Jf- 
paganahs, 38 39. 

PROPRIETOR— 

of estat e* had right to resume swJ 
assess lands granted rsYcnue-fis* 
posuiur to 1 st December 1790, 
7 * 
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PROPRIETO R — Continued 
even if putm or other lease be 
granted, 72 

See Proprietor’s Private Land 

PROPRIETOR’S PRIVATE 
LAND — 

what is, 319 

right of occupancy cannot ordinari- 
ly be acquired in, 319, 330 
waste lands not to be considered as, 
320 

land abandoned by rniyat is not, 321 
tenant right in, 321, 322 
right of occupancy may be acquired 
when, 313 

determination of- raiyati or non- 
r&iyati land a question of diffi- 
culty, 323 

onus on landlord that land is pri- 
vate, 3 a 3 

presumption is that land is pri- 
vate, 323 

rules for the determination of, 324 
recognition by village usage is 
good evidence of land being, 324 
includes private lands belonging 
to tenure holders, 324 

PROTECTED INTEREST— 

at putm sale, 156, 157 
at sale for arrears of rent, 198, 199 
interests of raiyats at fixed rates are, 
288 

occupancy holdings are, 304, 305 
at revenue sale, 304, 388, 389 
non-occupancy holdings how far 
are, 345, 346 

PUBLIC DEMANDS RECOV- 
ERY ACT— 

Govt dues from khas mahals realiz- 
able by certificate procedure, 56 
some provisions of the act, 56 
remarks on certificate procedure, 57 
law amended since, 57 
' applicable to the realization of 
dawk cess from zemindars, 96, 97 
also to the realization of road and 
public works cesses, 98 

PUBLIC DOCUMENTS— 

Whether chittas, jummabandis and 
maps prepared by officers of Govt 
unaer the Settlement Regulations 
are public documents, 45, 46 

PUBLIC WORKS CESS 

See Cess. 


PUTNIDARS— 

are entitled to resume and assess 
invalid lakhiraj, 72 
proprietor of estate entitled to res- 
ume and assess notwithstanding 
the grant of putm leases, 72 
when entitled to abatement, 184. 

Zee Putm taluqs , 

Putm Sale 

PUTNI SALE— 

law of, not applicable to permanent 
tenures created by holders of 
revenue-free lands, 83 
the zemindar may resort to the or- 
dinary procedure for sale for 
arrears, 144 

the effect of such sale is the same 
regarding avoidance of lncumbraq- 
ces as sale under Reg VIII, 144 
sum mar}' sale for' arrears of rent 
through the agency of the Collec- 
tor the chief peculiarity of putm 
taluqs, 145 

reference to Bengali months in- 
dicates that the Reg was intend- 
ed for Bengal only, 145 
not known in Behar, 145 
it is common where Magbee and 
Mulki eras prevail, 145 
Shashmahi sale, 145 
Dwazdomahi sale, 145 
who may apply for sale and who 
may not, 145, 146 
notices of sale, 146, 148 

responsibility of zemindar for pub- 
lication of, 148 

attestation of notice on land of de- 
faulter by substantial persons, 
147, 148 

onus of proving due publication on 
zemindar and he has to prove 
due observance of formabties, 148 
no presumption of due service m 
favour of zemindar, 148 
in suit to contest sale it is not in- 
cumbent on plaintiff to set out 
distinctly grounds impeaching 
sale, 148 

special notice for shashmahi sale— 
what statement it should contain, 
149 

consequence of omission of such 
statements, 149 
dates of sale, 149 

Collector to hold the sale, 149, 150 
procedure at the sale, 150 
who is entitled to bid and who is 
not, 151. 
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PUTNI SALE — Ce*h**+l 

mle void if no arrears, 151 
payment of purchase-mooey by pur 
chaser 151 

Commlseioner nmj set aside when 

151 iSa. 

confirmation of sale, 15a. 
lhnitntfon m salt to »et nude, 153 
hcnr sxle may be set aside, 15a. 
who may me to act aaide mle, 
15 * 

who ore necessary parties to the 
*uft, IJJ. 

who ore to pay coats and damages If 
sale is set aside, 1 53 
under-tenure holders protecting put 
ni from sale entitled to be re 
imbuned, 153. 

when the amount Is a chat ge on the 
taluq 153. 

under-ten uxeholder entitled to pos- 
session, 15*. 

under tenurehoider may sue for the 
money 154. 

limitationi tn suits for arrears of 
putni rent when sole b set and©, 
t54- 

rlght of purchaser to avoid hvcom 

Wwe, 154, 15S- t 

onus on purchaser to show wheg in- 
cumbrance was created, 156, 
as soon as he makes frmet-fintt case 
emus ti shifted, 156. 
how hr the law of merger applies 
when remmdar purchases putni 
156. 

what rights axe protected notwith- 
standing sale, 156, 15 
distribution of surplus sale pro- 
ceeds on, 1 57 

compensation to subordinate tenure- 
holders on sale, 157 
surplus sale proceeds, } 57 itS 
arrears for tbs period antecedent 10 
■le, 158. 

registration of purchaser * name 
i$ 9 t »6o. 

does not avoid occupancy right, 

■Srs^utnl Taluq*. 

PUTNI TALUQ— 
meaning of, 14*. I 4 > , , 

originated in ths estates of the 
Maharaja of flurdwaro I4J, 143- 
ceoeml character >tlfs of the tenure 

before Rm'VllI of 1*19, 143. 

Regulation VIII of 181^. 
made the utuqs UeiiulL uan*- 


PUTNI TALUQ — CenhnutJ. 

f era bio and capabla of bang 
sublet on exactly simitar terms, 
143 ifh 

not modified by the Rent Acts, 
LJ4- 

in matters In which the Reg b 
silent the Rent Acts famhh 
rules of substantive law and 
procedure, 144. 

the remindar may resort to the 
ordinary procedure for sale for 
arrears, 144, 

tht effect of such the same re- 
garding avoidance of m cum bran 
ces, 144. 

registration of, under Act XI 161 
effect of common and special reg- 
istry of, 161 
daw Putnidars 
Putni Sale. 

RAIYAT — 

not bound to pay dawk cess. 97 
but bound to pay road and public 
work cesses, 97 

thw share to be paid by 98 09. 
Marquis Cornwallis on the rights of, 

Si/Jolm Shore urged the necessity 
of some Interposition between 
temlndar and rslyat, 376, 377 
Government reserved the power to 
legislate for, 377 378. 

Regulatfon VIII of 1793 imposed 
rostrictlonson the levying of Ille- 
gal cess. 378 

also provided for the enfor cemen t 
of Uma Jtli leases, 378. 
these pottos to be cancelled In a hot 
cases, 378 

but beyond these no provision made 
to regulate relation between so- 
mimlnr and rnlyot, 378 
English theory of rent Introduced 
In India 37S. 

and accepted as correct In two cates, 
380. 

Bengal Regulation* (peak of khoJ- 
kast and palkatt, a So. 
distinction between kbodkatt and 
paikatt ndyaU j 9 l — 383 
the khodkut raiyal who it, 3 II 383 
the pallatt ralyat who b, 183 jjj. 
khodkatt mint protected from 
caution under the earlier rate- 
Liw 383. 

but pcnLatt lafpi not protected 
until A l \ iiy. 




